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COMMENDATIONS 


The following Assistant United States Attorneys have been commended: 


Norman Anderson and Dennis Fisher (Dis- 
trict of North Dakota), by Shirley D. Peterson, 
Assistant Attorney General, Tax Division, 
Department of Justice, Washington, D.C., for 
their outstanding success in the trial of the 
first tax fraud scheme in the nation involving 
the issuance of false Forms 1099. 


Lynne H. Buck (Ohio, Northern District), by 
Craig E. Richardson, Associate Chief Counsel, 
Drug Enforcement Administration, Washington, 
D.C., for her special efforts and skill in 
obtaining the dismissal of federal defendants 
from a civil action. 


Michael P. Carey (District of Colorado), by 
Howard C. Cope, Supervisory Liquidation 
Specialist, Federal Deposit Insurance Cor- 
poration (FDIC), Denver, for his successful 
trial of a case which resulted in the settlement 
of a long standing claim and a significant 
recovery for the FDIC. 


Paul G. Cassell (Virginia, Easter; District), by 
Paul A. Adams, Inspector General, Depart- 
ment of Housing and Urban Development, 
Washington, D.C., for successfully prose- 
Cuting a case involving a real estate scheme 
to enable speculators to obtain government- 
insured loans to which they were not entitled. 


Donna L. Fatsi (District of Connecticut), by 
Richard A. Kistner, Chief of Police, New 
London Police Department, for her successful 
prosecution of a complex drug trafficking 
case. 


Nathan A. Fischbach (Wisconsin, Eastern 
District), by Commanding General J.R. Dailey, 
Marine Corps Research, Development, and 
Acquisition Command, U.S. Marine Corps, 
Washington, D.C., for his successful efforts in 
a procurement case in which a temporary re- 
straining order and a preliminary injunction 
were sought to stop “the performance of a 
high priority contract." 


Patricia J. Gorence (Wisconsin, Eastern 
District) was elected Secretary of the State 
Bar of Wisconsin, and was also named 
“Lawyer of the Year-Prosecutor’ by the 
Milwaukee Bar Association following a 
competition among attorneys in the Mil- 
waukee metropolitan area. 


Patrick D. Hansen (indiana, Northern Dis- 
trict), by Woodrow W. Wilson, Jr., Resident 
Agent in Charge, Drug Enforcement Admin- 
istration, Hammond, for his success in 
obtaining an indictment and conviction of a 
narcotics trafficking organization known as 
the "Balloon People," leading to the seizure 
of U.S. currency in excess of a quarter of a 
million dollars. 


John M. Haried (District of Colorado), by 
Gary Brown, Acting Chief Park Ranger, 
Rocky Mountain National Park, National Park 
Service, Estes Park, for conducting an 
excellent legal update instruction course at 
Rocky Mountain National Park. 


Bruce Hinshelwood (Florida, Middle Dis- 
trict), by William S. Sessions, Director, FBI, 
Washington, D.C., for his valuable support 
and assistance in a complex bribery investi- 
gation. 


Mark C. Jones (Michigan, Eastern District), 
by Williams S. Sessions, Director, FBI, 
Washington, D.C., for the successful out- 
come of his investigations into the illegal 
distribution of prescription drugs in the Flint 
area. Also, by Gregory W. Anderson, Direc- 
tor, Corporate and Financial Investigations, 
Blue Cross and Blue Shield, Detroit, for his 
outstanding success in prosecuting several 
cases involving a number of health care 
professionals involved in complex conspira- 
cies designed to defraud Biue Cross and 
Blue Shield of Michigan. 
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Gerald F. Kaminski (Ohio, Southern District), 
by Colonel Edwin F. Hornbrook, Chief, Claims 
and Tort Litigation Staff, Office of The Judge 
Advocate General, Department of the Air 
Force, Washington, D.C., for his vigorous 
defense of a complex civil action, both at trial 
and on appeal before the Sixth Circuit Court 


of Appeals. 


John H. Kyles and Michael E. Clark (Texas, 
Southern District), by Derle Rudd, Regional 
Inspector, IRS, Dallas, for their profes- 
sionalism and skill in obtaining a guilty plea 
in a complex tax case. 


Michael O. Lang (Michigan, Eastern Dis- 
trict), by William R. Coonce, Special Agent in 
Charge, Drug Enforcement Administration, 
Detroit, for obtaining a three-count guilty 
verdict against a major drug trafficker. 


Frank A. Libby, Jr. (District of Massachu- 
setts), by Calvin Ninomiya, Chief Counsel, 
Bureau of the Public Debt, Department of the 
Treasury, Washington, D.C., for his excellent 
representation provided to the Bureau in a 
trustee process action. Also, by Robert M. 
Fenner, General Counsel, National Credit 
Union Administration, Washington, D.C., for 
his excellent advice and counsel in a 
potential affirmative civil case involving 
attorney malpractice. 


Gregory G. Lockhart and Gary L Spartis 
(Ohio, Southern District), by Daniel L. 
Schofield, Chief, Legal Instruction Unit, FBI, 
Washington, D.C., for their participation at the 
New Agents’ Moot Court recently held at the 
FBI Academy in Quantico, Virginia. 


Carlos E. Martinez and Mark M. Dowd 
(Texas, Southern District), by Carol Hallett, 
Commissioner of Customs, Washington, D.C., 
and George D. Heavey, Assistant Commis- 
sioner, Office of internal Affairs, U.S. Customs 
Service, Washington, D.C., for their excellent 
representation in prosecuting an individual for 
impersonating a Customs officer and illegally 
removing parrots from the Department of Agri- 
culture Quarantine Station in Mission, Texas. 
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James Mitchell (Michigan, Eastern District), 
by Daniel L. Schofield, Chief, Legal instruc- 
tion Unit, FBI, Washington, D.C., for his 
participation in the New Agent's Moot Court 
recently held in Quantico, Virginia. 


Maureen Murphy and Lynne Buck (Ohio, 
Northern District), by William D. Branon, 
Special Agent in Charge, FBI, Cleveland, for 
their outstanding efforts in obtaining the 
dismissal of two FBI agents from a complex 
civil action brought against them. 


Gerald J. Rafferty, Bernard Hobson, and 
John Haried (District of Colorado), by 
Robert L. Pence, Special Agent in Charge, 
FBI, Denver, for their participation and 
valuable contribution to a moot court 
training session conducted by the FBI. 


Paula M. Ray (District of Colorado), by Paul 
M. Levin, Supervisory Attorney, Claims Divi- 
sion, U.S. Postal Service, Washington, D.C.., 
for her excellent representation and legal 
skill in a civil action resulting in a favorable 
judgment on behalf of the United States. 


Rich Richards (iowa, Southern District), by 
Paul R. Stultz, District Counsel, Immigration 
and Naturalization Service, Omaha, for his 
successful prosecution of a complex, multi- 
ple-count immigration case involving new 
areas of immigration law. 


Joseph K. Ruddy (Florida, Middle District), 
by William S. Sessions, Director, FBI, 
Washington, D.C., for successfully prose- 
cuting of a number of individuals associated 
with the Medellin Cartel. 


James S. Russell (District of Colorado), by 
Robert J. Zavaglia, Chief, Criminal Investi- 
gative Division, IRS, Denver, for his out- 
standing presentation on “Civil and Criminal 
Asset Forfeiture’ at a recent Financial 
Investigative Techniques course for Western 
Slope law enforcement officials. 
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James L. Santelle (Wisconsin, Eastern Dis- 
trict), by the Milwaukee Bar Association for 
his outstanding work in the past two years 


as Editor-in-Chief of The Milwaukee Lawyer, 


a Milwaukee Bar Association publication. 


Whitney L. Schmidt (Florida, Middle Dis- 
trict), by William S. Sessions, Director, FBI, 
Washington, D.C., for his significant accom- 
plishments in securing the conviction and 
sentencing of a violent career criminal. 


Jeffrey Smith (District of New Jersey), by 
Gerald M. Auerbach, General Counsel, U.S. 
Marshals Service, Arlington, Virginia, for his 
successful prosecution of a Bivens lawsuit 
against three Deputy U.S. Marshals. 
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Gary L. Spartis (Ohio, Southern District), by 
James H. DeAtley, Assistant Director, Office 
of Legal Education, Executive Office for 
United States Attorneys, Department of 
Justice, Washington, D.C., for his 
participation in the two-week Basic Criminal 
Trial Advocacy Course. 


Robert P. Storch (Florida, Middle District), 
by Michael G. Noah, Senior Vice President, 
New York State Consumer Bank, Buffaio, 
New York, for his successful prosecution of 
an All America Mobile Home fraud case. 


John Ulrich (District of South Dakota), by 
David Reizes, District Director, IRS, Aber- 
deen, for his professional management of a 


case leading to a guilty plea to conspiracy 
and submitting false statements to the IRS. 


Randall E. Yontz (Ohio, Southern District), 
by Jerry Belenker, Attorney, Consumer Pro- 
tection Division, U.S. Postal Service, Wash- 
ington, D.C., for his valuable assistance in 
an action to maintain the status quo during 
administrative proceedings which resulted 
in a stipulated agreement on behalf of the 
Postal Service. 


The following United States Attorneys and their staffs were commended for their support of 
the educational community in their districts in addressing America’s drug problems and 
stressing the importance of influencing our youth in the true meaning of drug awareness: 


EASTERN DISTRICT OF MICHIGAN 


Stephen J. Markman, United States Attorney for the Eastern District of Michigan, Assistant 
United States Attorneys Michael Stern and Ross Parker, and Staff, were commended by 
Seymour Gretchko, Superintendent, West Bloomfield Schools, West Bloomfield, Michigan, for 
their outstanding cooperation extended to the Board of Education in tenure proceedings against 
a teacher involved in illicit drug activity, thus sending a message to the students, staff, and 
community that "drugs are a serious matter and will not be overlooked or treated indifferently." 


DISTRICT OF DELAWARE 


William C. Carpenter, Jr., United States Attorney for the District of Delaware, and Staff, 
were awarded a Distinguished Unit Citation from the Office of Public Safety, Department of Police, 
Wilmington, Delaware. It reads: 


The Wilmington Police Department commends the members and organizers of the "First 
State Force" for their personal and professional efforts in providing greatly needed drug 
awareness education to over 25,000 children this past school year. Your dedicated 
service continues to fulfill the highest values of police service--the protection of lives 
and public safety. 
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INSPECTOR GENERAL, DEPARTMENT OF HEALTH AND HUMAN SERVICES, 
PRESENTS AWARDS 


Richard P. Kusserow, Inspector General, Department of Health and Human Services, Wash- 
ington, D.C. (HHS) presented Office of inspector General awards to a number of Department of 
Justice executives, attorneys and investigators in recognition of their outstanding efforts on behalf 
of the Department of Health and Human Services during 1989. HHS oversees more than three 
hundred programs with annual outlays in excess of $500 billion, which account for approximately 
one-third of all Federal Government outlays. Of paramount importance is HHS relations with the 
ninety-four offices of the United States Attorneys who received their cases, rendered opinions, 
provided ongoing guidance and direction, resulting in over 1,270 successful prosecutions during 
FY 1989. 


The Inspector General's Prosecutive Leadership Award was presented to the following 
United States Attorneys: 


D. Michael Crites Andrew Maloney 
United States Attorney for the United States Attorney for the 
Southern District of Ohio Eastern District of New York 


The Inspector General’s Integrity Award was presented to the following United States 
Attorneys and Assistant United States Attorneys: 


Henry K. Oncken J. William Roberts 
United States Attorney for the United States Attorney for the 
Southern District of Texas Central District of Illinois 
Robert J. Baca, District of New Mexico Mark Jones, E.D., Michigan 
Barbara Ann Bailey, District of Connecticut Robyn R. Jones, S.D., Ohio 
Peter Ball, Eastern District of New York Gary P. Jordan, District of Maryland 
Jeffrey Bornstein, N.D., California Karl K. Lunkenheimer, E.D., Pennsylvania 
Robert J. Brooks, District of Montana Roberto Moreno, M.D., Florida 
Lynn Crooks, District of North Dakota James V. Moroney, N.D., Ohio 
Byron G. Cudmore, C.D., Illinois Walter J. Postula, M.D., Florida 
Donald Daniels, W.D., Michigan Jerome Roth, E.D., New York 
James P. Fleissner, N.D., Illinois David C. Stephens, District of South Carolina 
Roy Hayes, E.D., Michigan Frederick A. Stine, V, E.D., Kentucky 
Matthew L. Jacobs, E.D., Wisconsin Catherine L. Votaw, E.D., Pennsylvania 


The Inspector General’s Integrity Award was also presented to Ronald Clark and Frank 
Rothermel, both Trial Attorneys for the Commercial Litigation Branch of the Civil Division. 
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PERSONNEL 


On July 18, 1990, William P. Barr was confirmed by the United States Senate by voice 
vote to be the Deputy Attorney General. Mr. Barr was formerly Assistant Attorney Genera! for the 
Office of Legal Counsel. 


On July 16, 1990, W. Lee Rawis became the Acting Assistant Attorney General for the 
Office of Legislative Affairs. Mr. Rawls was formerly with a private law firm in Washington, D.C. 


On July 16, 1990, E. Montgomery Tucker became the Interim United States Attorney for 
the Western District of Virginia. 


On July 17, 1990, John W. Raley was confirmed by the United States Senate to be the 
United States Attorney for the Eastern District of Oklahoma. 


On July 20, 1990, Lourdes G. Baird was Presidentially appointed United States Attorney 
for the Central District of California. 


On July 30, 1990, Wevley William Shea became the Interim United States Attorney for the 
District of Alaska. 


On August 1, 1990, Kenneth W. Sukhia became the Interim United States Attorney for the 
Northern District of Florida. 
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First Inspector General For The Department Of Justice 


On June 25, 1990, Richard J. Hankinson became the first Inspector General for the 
Department of Justice. Mr. Hankinson served for four years as Assistant Commissioner in the 
Office of Physical Security and Law Enforcement at the General Services Admin'stration in 
Washington, D.C. and for over twenty years as a Special Agent of the U.S. Secret Service. 


The Inspector General directs a nationwide staff of investigators, auditors, and inspectors 
in three principal areas: 1) conducting audits and investigations into fraud, waste, abuse, and 
employee misconduct; 2) providing leadership in the promotion of economy and efficiency and 
the detection and prevention of fraud and abuse in the Department's programs and operations; 
and 3) keeping the Attorney General and the Congress informed about deficiencies in the 
administration of Department programs and operations. 


For information concerning Inspector General visits to United States Attorneys’ Offices, 
please refer to the United States Attorneys’ Bulletin, Vol. 38, No. 7, dated July 15, 1990, at page 
158. 


The Office of the Inspector General is located in Room 6649 of the Main Justice Building, 
lOth and Constitution Avenue, N.W., Washington, D.C. 20530. The telephone number is (FTS) 
368-3435 or (202) 514-3435. 
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CRIME ISSUES 


Omnibus Crime Bill Passes In The Senate 


Attorney General Dick Thornburgh commended the Senate action in adopting an amended 
version of S. 1970, the Omnibus Crime Bill, on July 11, 1990, and stated the following: 


| am especially pleased to note that the Senate not only took steps toward 
resto’ing an enforceable death penalty for the most heinous federal crimes, 
such as assassination of the President, murders of American hostages, fatal 
mail bombings, espionage, treason and murders of federal law enforcement 
cfficers but also adopted the Administration's proposal to extend capital 
punishment to drug kingpins. S. 1970 also includes a large number of very 
impo;tant minor and technical provisions and enhanced penalties for firearms 
violations proposed by the Administration. 


| am also pleased to see that much of what the President put forward in the 
legislative proposal on financial institution fraud which he announced on June 
22, 1990 has been integrated into the savings and loan amendment to S. 1970, 
along with a number of other useful proposals in a broader bipartisan savings 
and loan package. 


In particular, | am pleased to note that one of the President's primary 
proposals, one which would immediately allow the Department of Justice to 
more effectively utilize the experienced expert personnel from throughout the 
Executive Branch, was adopted. It will allow us to combine forces and more 
efficiently pursue those responsible for defrauding the American people. 


S. 1970 also includes the Debt Collection Reform Act, which will help assure 
that restitution, fines and penalties due to the government and other victims 
of crime are more effectively collected. 


Throughout the past several weeks, Bill Barr, the Deputy Attorney General 
designate, Special Counsel Jim Richmond, and other Department officials have 
worked constantly with Department of the Treasury officials and representatives 
of the regulatory agencies as well as to address Congressional! concerns to 
achieve a bipartisan consensus product. 
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New n me Headquarters’ at nit 


On July 3, 1990, Edward S.G. Dennis, Jr., Assistant Attorney General for the Criminal 
Division, advised all United States Attorneys that as part of the recent U.S. Attorney-Strike Force 
merger, the Attorney General established a headquarters’ litigation unit in the Organized Crime 
and Racketeering Section of the Criminal Division. The purpose of this unit is to prosecute 
organized crime cases in districts without strike force units, to assist strike force units when help 
is requested, and to otherwise undertake special projects as directed by the Organized Crime 
Council. The Attorney General has personally placed great emphasis on the importance of this 
unit in his new organized crime program. 
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This new litigation unit (nicknamed the ‘strategic reserve") will be operational shortly. 
Sixteen of the twenty attorney positions nave been filled. At least six of those attorneys will be 
on board in July, and the remainder by late September. The attorneys recruited vary in 
experience levels--several have had over twenty years’ prosecutorial experience; several are 
relatively new lawyers hired under the Department's honors program; bul most have had 
substantial prior prosecutorial experience, and ali have superior academic and/or professional 
records to date. 


Many of you indicated in your recently submitted organized crime district strategic plans 
or threat assessments that you could effectively use assistance in conducting organized crime 
investigations and prosecutions in your districts. If you could use such assistance now oy at 
any time in the future, please contact Jim Knapp, head of the litigation unit at (F-S) 368-2567 
or (202) 514-2567. Until all attorneys are on board and the national strategy is in place, our top 
priorities for use of the headquarters’ litigation unit will be La Costa Nostra matters, labor 
racketeering matters and Asian organized crime matters. 


Financial Institution Fraud Update 


On July 20, 1990, Attorney General Dick Thornburgh addressed the Law Enforcement 
Coordinating Committee (LECC) meeting of the Western District of Missouri in Kansas City. The 
Attorney General predicted that financial institution fraud cases would remain a priority for the 
Department for at least the next five years. 


On July 11, 1990, James G. Richmond, Special Counsel for Financial Institutions, and 
United States Attorney for the Northern District of Indiana, testified before the Criminal Justice 
Subcommittee, Committee on the Judiciary, U.S. House of Representatives, concerning several 
pending financial institutions-related bills. 


An update on the fight against financial institution fraud is attached at the Appendix of this 
Bulletin as Exhibit A. 


FORFEITUR 
Forfeiture Policies 


On July 3, 1990, Cary H. Copeland, Director, Executive Office for Asset Forfeiture, issued 
a memorandum to all United States Attorneys, and other Department, Bureau and Agency officials, 
discussing the payment of state and local taxes on seized or forfeited property, purchase or 
personal use of forfeited property by Department of Justice employees, seized cash held for 
evidence, and transfer of funds from the Seized Asset Deposit Fund to the Assets Forfeiture Fund. 


A copy of this memorandum is attached at the Appendix of this Bulletin as Exhibit B. 


VOLUME 38, NO. 8 715, 1 PAGE 180 


i | i. rls Contamin h nces 


On June 29, 1990, Cary H. Copeland, Director, Executive Office for Asset Forfeiture, issued 
a memorandum to all United States Attorneys, and other Department, Bureau, and Agency officials 
concerning the seizure and forfeiture of real property that is potentially contaminated, or is 
contaminated, with hazardous substances. A copy is attached at the Appendix of this Bulletin 


as Exhibit C. 


The Depe .ment issued its initial policy on June 23, 1989, which was based on the 
Environmental Protection Agency's (EPA) proposed implementing regulations to Section 120(h) 
of the Superiund Amendmei.t and Reauthorization Act of 1986 (SARA) to the Comprehensive 
Environmental Response, Compensation, and Liability Act (CERCLA). (See United States 
Attorneys’ Bulletin, Vol. 37, No. 7, dated July 15, 1989, at page 215.) However, on April 16, 1990, 
EPA promulgated its final regulations interpreting Section 120(h). Additionally, on May 16, 1990, 
the Environment and Natural Resources Division issued a memorandum providing guidance to 
federal agencies involved in forfeitures regarding notice and liability under the statute. In light 
of the significant changes contained within the final regulations and the Environment Division's 
guidance, the Department is now promulgating a revised policy which supersedes the initial 
Departmental policy and any intervening directives by Department components 


lf you have any questions concerning this policy, please call James Brown, Attorney, 
Asset Forfeiture Office of the Criminal Division at (202) 514-1263 or (FTS) 368-1263. 


F Inc For FY 1 


On July 18, 1990, William P. Barr, Deputy Attorney General, advised all United States 
Attorneys and other Department of Justice officials that the President's budget for FY 1990 projects 
forfeiture deposits of $470 million. Through the first nine months of the year, deposits total $314 
million. We must significantly increase production to reach our budget target. 


Two factors suggest that we can yet realize our forfeiture goal for the year. First, we are 
within striking distance of the target--much closer than at this time last year. Second, the Seized 
Asset Deposit Fund is at an all-time high: over $348 million. We should be able to complete 
many of these cash cases in time to deposit the proceeds by September 30. Failure to achieve 
the $470 million projection would expose the Department's forfeiture program to criticism and 
undermine confidence in our budget projections. Every effort must be made to increase forfeiture 
income during the remaining three months of FY 1990. 


The Attorney General and the Deputy Attorne:; General solicit your personal commitment 
to reaching our forfeiture production goal. The Executive Office for Asset Forfeiture is available 
to support your efforts in every way possible. Please let that office know if there are initiatives 
that can be undertaken to aid you in your work. 
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International Specialists Join The Asset Forfeiture Office, Criminal Division 


The Asset Forfeiture Otfice (AFO) of the Criminal Division has hired Linda Samuel and 
Juan Marrero to serve as Special Counsel to the Director for international Forfeiture Matters. 
They will work closely with Joseph H. (Mike) Payne Ill, who has wide experience in both forfeiture 
and international law. The specialists will also coordinate other types of international forfeiture 
matters, such as responses to foreign government requests for assistance in recovering assets 
forfeitable under foreign laws, but which have been deposited or invested in the United States. 


Federal prosecutors who seek to restrain and forfeit illicit assets traced abroad should 
contact any of the specialists at (FTS) 368-1267 or (202) 514-1267. 


Tax Division Continues To Make Improvement In Debt Collection 


Recent statistics indicate that the Tax Division has collected $41,498,000 in debts through 
the first eight months of fiscal year 1990. At this point last year, the Division had collected only 
about $12 million, on the way to a yearly total of somewhat more than $23 million. 
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DRUG ISSUES 
DISTRICT OF COLORADO 


On June 27, 1990, Vice President Dan Quayle and Michael J. Norton, United States 
Attorney for the District of Colorado, announced the distribution to state and local law enforcement 
agencies of $3,700,000 which had been seized in two illegal narcotics investigations. A check 
in the amount of $1,820,540 was presented to both the Colorado State Patrol and to the Eagle 
County Sheriff's Office, with the balance of the funds seized to be transferred to the Department 
of Justice’s Asset Forfeiture Fund for use in building federal prison facilities and for other 


purposes. 


In the first case, an officer of the Port of Entry Section of the Colorado Department of 
Revenue observed a tractor trailer rig with New Jersey license plates which appeared to be 
overweight. The driver of the truck claimed the truck was empty. The officer notified the 
Colorado State Patrol of his suspicions and the truck driver was followed. When the ariver 
committed a moving violation, the truck was stopped and searched, and the officers discovered 
and seized $4,035,663 in U.S. currency in five large cardboard boxes concealed in the trailer 
and sleeper compartment of the tractor. The tractor and trailer were also seized and are being 
forfeited for sale at a later date. Any money realized from the sale of the tractor and trailer will 
be divided in the same manner as the forfeited cash. An investigation into the circumstances 
surrounding the transportation of the large amount of cash continues. 


The second case arose when DEA agents, working undercover in McAlien, Texas, gained 
access to an organization which was “laundering” profits from the sale of marijuana and other 
illegal drugs. In February, 1988, the drug dealers met with the DEA undercover agents in Texas 
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and agreed to purchase 24 bales of marijuana weighing approximately 500 pounds from the 
DEA agents who were to bring the marijuana to Denver to consummate the purchase. Unbe- 
knownst to the drug dealers, the marijuana was contraband provided by the Texas Department 
of Public Safety for the undercover operation. Three days later, the drug dealers and the DEA 
agents met in Golden, Colorado. The drug dealers confirmed they were there to purchia° 
marijuana and produced $184,790 in cash which they intended to use to pay for the marijuana. 
The drug dealers were arrested and the currency was seized. in May, 1988, five of the drug 
dealers pleaded guilty to conspiracy to possess with intent to distribute marijuana and were later 
sentencea to terms of imprisonment ranging from five to six years. 


Status Of Cocaine And Heroin 


On July 17, 1990, the Senate Judiciary Committee held a hearing on the status of cocaine 
and heroin. Ronald Caffrey, Deputy Assistant Administrator for Operations, Drug Enforcement 
Administration, described severai positive recent developments, including the decrease in the 
coca leaf price (which discourages growers), the decrease in cocaine purity in the United States, 
and the rise in the retail price. 

On July 19, Mr. Caffrey testified before the House Select Narcotics Committee on the 
heroin situation. He reported that, unlike the cocaine situation, the heroin situation is worsening 
and there is an increase in worldwide production and an increase in heroin purity on the street. 


POINTS TO REMEMBER 
Charging Multiple §924(c)(1) Counts 
prepared a statement entitled "Charging Multiple §924(c)(1) Counts," which is attached at the 
Appendix of this Bulletin as Exhibit D. 


if you have any questions, please call Mr. Lippe at (FTS) 368-1027 or (202) 514-1027. 


Freedom Of Information Act/Privacy Act Issue 


A case decided in 1989 by the U.S. Supreme Court has significant implications for the 
Executive Office for United States Attorneys and the United States Attorneys’ Offices whose 
computerized lists of civil and criminal cases become the subject of Freedom of Information Act 
(FOIA) requests. In Department of Justice v. Reporters Committee for Freedom of the Press, 109 
S.Ct. 1468, 1483-85, 103 L.Ed.2d 774 (1989), the Court established, under the FOIA’s Exemption 
(7)(C), that agencies may engage in categorical balancing of public versus private interests in 
agency records in favor of nondisclosure, especially where substantial privacy interests can exist. 
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The record at issue in Reporters Committee was the FBI “rap sheet” (arrest record) of an 
individual whose business had ties to organized crime. The Court considered a private citizen's 
Criminal history contained in “rap sheets,” to be a ‘strong privacy interest. [which justified 
nondisclosure] even where the information may have been at one time public” id. at 1478 It 
further found that computerized summaries of hard-to-obtain information is practically obscure from 
the public. id., at 1477. 


Based on Report ‘s Committee, the Justice Department's Office of information and Privacy 
(the office charged with advising all federal agencies on FOIA matters) nas specifically extended 
privacy protection to the names of individuals appearing in case names on computenzed lists 
(e.g., U.S. v. Johnny B. Goode), as well as to case identifiers (e.g, 85-Cr-777), even though this 
information is available in individual district court offices as a matter of public record it is the 
compilation of this otherwise “practically obscure” public information that imbues the computenzed 
names and case identifiers with the necessary privacy interest to justify its withholding. in other 
words, the case names and numbers must now be excised from computernzed lists of civil and 
Criminal cases ‘eaving only the statistical data, before such lists are released to FOIA requesters 


if a United States Attorney's Office receives a request for computenzed data on criminal 
and/or civil cases directly, the request should be considered a FOIA request and referred to 
Bonnie L. Gay, Attorney-in-Charge, Freedom of information Act/Privacy Act Unit. Room 6410. 
Patrick Henry Building, 60! D Street, N.W., Washington, D.C. 20530, (FTS) 241-7826 or (202) S01- 
7826. If the request is from a Member of Congress. the Congressman or Senator should be 
referred to Manuel A. Rodriguez, Legal Counsel, Executive Office for United States Afforneys. 
Room 1629, Department of Justice, 10th and Constitution Avenue, N.W.. Washington. D.C 20530. 
(FTS) 368-4024 or (202) 514-4024. 


Civil Forfeiture Issues And The Right To Financial Privacy 


On June 19 and 20, 1990, Stefan Cassella, Trai Attorney, Money Laundering Office of the 
Criminal Division, addressed the California Bankers Association Program on Money Laundenng 
in Los Angeles and San Francisco on the subject of civil forfeiture issues and the nght to financial 
privacy. Attached at the Appendix of this Bulletin as Exhibit E is an outline of Mr Cassella's 
remarks. 


ff you have any questions or would like to discuss any of the issues contained in tts 
outline, Mr. Cassella may be reached at (FTS) 368-1758 or (202) 514-1758. 


Civil Division Attorneys With Expertise in Designated Areas 
To assist the United States Attorneys’ Offices in the performance of thew day-to-day 
activities, attached at the Appendix of this Bulletin is an updated list of Civil Division attorneys with 
expertise in designated areas. 


A copy of the Guideline Sentencing Update. Volume 3, No. 9, dated July 6, 1990, is 
attached as Extwbd F at ve Append of tus Bulletin. 


Federa/ Sentencing Guide 


Attached at the Appendix of thus Bulletin as Extwoit G is a copy of the Federal Sentencing 
Guide, Volume | No 1! dated Jume 19. 19°%. wid Volume 2, No. 1, dated July 2, 1990, which 
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Civil Justice Bill 


On July 12, 1990, the Senate Judiciary Committee passed, 12 to 1, an amended version 
of S. 2648, a bill to streamline federal litigation and to authorize sixty-six new federal judgeships. 
The Department of Justice will work with the Committee to produce a bill on the floor or in 
conference that we can fully support. A views letter detailed several points where we feel 


modification is needed. 
*e eae 


Racial Justice Act 


The House Judiciary Subcommittee on Civil and Constitutional Rights marked up H.R. 
4618, the Racial Justice Act of 1990, which would effectively deny states and the federal 
government use of the death penalty, as the Act would impose an unrealistic burden of proof on 
the prosecution to respond to statistical disparities in the race of those currently on death row. 
The bill passed by a vote of 5-3. 


CASE NOTES 
CIVIL DIVISION 
Reaffi Th F ! mn not itab 
Estopped From Enforcing The Law. 


A retired Navy annuitant was given oral and written misinformation concerning the 
maximum amount of earned income he could make and still receive his government annuity. The 
c.strict court found that the government could not be estopped in these circumstances, but the 
Federal Circuit viewed the case as involving “affirmative misconduct" and reversed. Now the 
Supreme Court, in one of the strongest decisions on this subject that it has rendered, has 
reversed. 


The majority opinion appears to hold that a plaintiff seeking payment of money from the 
public treasury, in violation of the terms authorized by statute, can never assert equitable estoppel 
against the United States. This is because the Appropriations Clause of the Constitution 
mandates that no money be drawn from the Treasury “but in Consequence of Appropriations 
made by Law." Given the force of the Appropriations Clause, and the Court's precedents, the 
majority rejected “the [dissent’s] suggestion * * * that the terms of a statute should be ignored 
based on the facts of individual cases." As to the other categories of equitable estoppel cases, 
the Court (a) declined to decide whether “there are any extreme circumstances" that might warrant 
an estoppel in cases "not involving payments from the Treasury"; (b) reaffirmed its precedents; 
and (c) warned the lower courts against reading language in prior decisions concerning whether 
“affirmative misconduct" may estop the government as “an invitation to search for an appropriate 
case in which to apply estoppel against the Government." 


OPM v. Richmond, No. 88-1943 (June 11, 1990). DJ # 154-F88-316. 


Attorney: Richard Olderman - (202) 514-3542 or (FTS) 368-3542 
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The Secretary of Health and Human Services, applying the agency's disability regulations, 
denied plaintiff's application for Social Security widow's disability benefits. Plaintiff appealed the 
administrative ruling to the district court. The district court held that the Secretary's disability 
determination under the regulatory listings was not sufficient, and ordered the Secretary on 
remand to apply a functional standard and to make findings as to whether the claimants’ 
functional impairments made her unable to perform any gainful employment. The Third Circuit 
dismissed our appeal of the remand order, holding that remands are collateral, non-appealable 
orders. 


The Supreme Court has now reversed and remanded the case. The Court held that an 
order rejecting the Secretary’s standards and remanding the case is an appealable “final 
judgment" under §405(g) of the Social Security Act. The Court said this reading of the statute 
made sense if on remand the Secretary awards benefits (under the court-ordered standard) there 
would be grave doubt whether he cculd appeal his own order. The Court distinguished other 
types of remands for additional evidence which are not appealable under §405(g). The Court also 
distinguished last term’s Hudson decision, where the Court stated that a remand to the Secretary 
is part and parcel of the civil action, as being a construction of the Equal Access to Justice Act. 
The Court did not reach the broader question of whether all substantive remands to administrative 
agencies are immediately apnealable. 


Sullivan v. Finkelstein, No. 89-504 (June 18, 1990). DJ # 137-48-888 
Attorney: Robert M. Loeb - (202) 514-4027 or (FTS) 368-4027 
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Supreme Court Holds That A ond “Substantial ification" Findin 


Is Not Required Before The Government May Be Held Liable Under The 
ual Access To Justice Act For Fees For F igati: 


The district court awarded $1.2 million in attorney's fees and expenses under the Equal 
Access to Justice Act (EAJA). The Eleventh Circuit affirmed in part and reversed and remanded 
the case for a recalculation of the award. It held, among other things, that the district court could 
award attorney’s fees and expenses under EAJA for the fee litigation without a separate inquiry 
as to whether the government's position in that portion of the litigation was substantially justified. 


The Supreme Court, in an opinion by Justice Stevens, has affirmed. The Court held that 
the language of the Act, which refers to “the position" of the government, suggests that only one 
“substantial justification" inquiry--rather than a separate inquiry at each phase of the litigation 
was required. It also rejected our argument that the single inquiry rule would lead to exorbitant 
fee awards, noting that district courts would be able to recognize and discount such requests. 
Finally, the Court found that the “separate inquiry" rule we espoused would multiply litigation and 
would deter litigants from bringing suit. However, in footnote 10 of the opinion, the Court 
observed that “fees for fee litigation should be excluded to the extent that the applicant ultimately 
fails to prevail in such litigation.". Under the automatic fees for fees rule adopted by the Eleventh, 
Second and First Circuits, the government would have been liable for all fees for the fee litigation 
whether or not our objections to the fee award proved successful. 
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Commissi:.ner, Immigration & Naturalization Service v. Jean, 
No, 89-601 (June 4, 1990). DJ # 39-18-495. 


Attorney: Mary K. Doyle - (202) 514-3377 or (FTS) 368-3377 


Supreme Court Upholds Constitutionality of Equal Access Act And Affirms 
Ruling That Public High School Unlawfully Discriminated Against Student 
Religious Club 


Plaintiffs are past and present students at Westside High School, a public secondary 
school that permits its students to join, on a voluntary basis, student groups and clubs which 
meet after school on the school premises. Citing the Establishment Clause and a school policy 
requiring all student clubs to have faculty sponsorship, Westside refused to allow plaintiffs to form 
a “Christian Club" that would have the same privileges as other student clubs, except it would not 
have a faculty sponsor. The plaintiffs thereafter brought this suit, alleging that Westside’s action 
violated the Equal Access Act and the Free Speech Clause, among other things. The District 
Court ruled against plaintiffs and the Eighth Circuit reversed, holding that the Equal Access Act 
forbids discrimination against plaintiffs’ proposed student club based on the religious content of 
its speech, and that the Act is constitutional. 


The Supreme Court has now affirmed, holding that the Equal Access Act forbids content- 
based discrimination against student groups in public secondary schools if a school allows one 
or more “noncurriculum-related” groups to meet during “noninstructional" time. The Court held that 
“noncurriculum-related" student groups under the Act include any group that "does not directly 
relate to the body of courses offered by the school." The Court further explained that a student 
group “directly relates" to a school’s curriculum “if the subject matter of the group is actually 
taught, or will soon be taught, in a regularly offered course; if the subject matter of the group 
concerns the body of courses as a whole; if participation in the group is required for a particular 
course’ or if participation in the group results in academic credit." Applying these statutory terms 
to the facts, the Court held that the Equal Access Act applied to plaintiffs’ Christian Club and that 
the Act does not violate the Establishment Clause for the reasons stated in Widmar v. Vincent, 
454 U.S. 263 (1981), where the Court upheld equal access for university students. 


ard of Education Westsi mmun ist. 
v. Mergens, No. 88-1597 (June 4, 1990). DJ # 145-16-2743 


Attorney: Lowell Sturgill - (202) 514-3427 or (FTS) 368-3427 


Hol i le Il Child’ n 
n ot “Chil n ’ 


In determining whether a family’s income disqualifies it from receiving Aid to Families with 
Dependent Children (AFDC) benefits, the states are required to “disregard the first $50 of any 
child support payments" received in any month for which benefits are sought. Under this 
provision, HHS declined to “disregard” the first $50 of Social Security Title Il “child's insurance 
benefits," reasoning that such benefits are not "child support" because the use of that term 
throughout the AFDC legislation refers only to payments from absent parents. 
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Both the district court and the Fourth Circuit rejected this interpretation. The court of 
appeals reasoned that recipients of Title li benefits face the same eligibility constraints as do 
those directly receiving payments from absent parents and that accordingly, there was no rational 
basis for making a distinction, and that the Secretary's construction would raise constitutional 
equal protection concerns. The Supreme Court has now reversed 5-4. The Court reasoned that 
although “child's insurance benefits" might be considered as “support" in the generic sense, the 
clear and unambiguous language of the statute shows that Congress used "child support" 
throughout the AFDC legislation as a term of art relating solely to payments from absent parents. 
The Court held that the statutory distinction was justified by Congress’ intent to encourage the 
making of child support payments by absent parents and therefore did not deny equal protection. 


Sullivan v. Stroop, No. 89-535 (June 14, 1990). DJ # 145-16-2940. 


Attorney: Robert D. Kamenshine - (202) 514-4820 or (FTS) 368-4820 


Federal statutes provide that National Guard units can be ordered to federal active duty 
for training abroad for up to 15 days per year. Until 1986, state governors were given the power 
to veto such training missions. After several governors either exercised this veto or threatened 
to do so based upon their opposition to the Administration's policy in Central America, Congress 
enacted the Montgomery Amendment, 10 U.S.C. 672(f), which prohibits governors from 
withholding their consent based upon objections to the location or purpose of the training. 
Governor Perpich of Minnesota challenged the constitutionality of the Montgomery Amendment 
on the grounds that the Amendment violates the Militia Clause, which expressly reserves to the 
states the authority to train the militia. The Eighth Circuit, in a split en banc decision, accepted 
our argument that the Montgomery Amendment is a valid exercise of Congress’ power under the 
Army Clause. Governor Perpich sought certiorari. 


The Supreme Court has now unanimously affirmed. The Court held Congress’ plenary 
power to raise armies under the Army Clause was “not qualified or restricted by the provisions 
of the Militia Clause." This is so, stated the Court, because the Militia Clause is a distinct source 
of congressional power that “may in appropriate cases supplement [Congress'] broader power 
to raise armies and provide for the common defense and general welfare, but it does not limit 
those powers." The opinion (1) forcefully affirms the expansive scope of Congress’ power under 
the Army Clause; (2) prevents state governors fiom interfering, for political purposes, with 
Executive decisions regarding the training of federal reserve forces; and (3) validates the dual- 
enlistment system, whereby the Army and Air Force rely heavily on National Guard units as federal 
reserve components of the Total Force structure. 


Perpich v. Department of Defense, No. 89-542 (June 11, 1990). 
DJ # 145-15-1751 


Attorney: E. Roy Hawkens - (202) 514-4331 or (FTS) 368-4331 


An association of Virginia hospitals brought this action against the State pursuant to 42 
U.S.C. 1983, claiming that rates of reimbursement provided for in Virginia's Medicaid pian were 
not “reasonable and adequate” as allegedly required by the Boren Amendment to the Medicaid 
Act. The Boren Amendment shifted responsibility for establishing Medicaid reimbursement rates 
from the federal government to the States, requiring them to establish rates which “the State finds, 
and makes assurances satisfactory to the Secretary [of HHS], are reasonable and adequate" to 
meet the costs of efficiently operated facilities and to assure reasonable access to medical 
services for Medicaid-eligible patients. 


In a 5-4 decision, the Court concluded that this language was sufficiently mandatory and 
specific to create enforceable rights to “reasonable and adequate" rates for Medicaid providers 
and that nothing in the language or structure of the statute indicated that Congress meant to 
foreclose enforcement under §1983. The Court specifically rejected our argument as amicus that 
no enforceable rights are created by the statutory requirement that the State provide "assurances" 
to the Secretary that its rates comply with the statute, pointing out that these assurances must rest 
on the State's findings that its reimbursement rates are reasonable and adequate. 


Wilder v. Virginia Hospital Ass’n., No. 88-2043 (June 14, 1990). 
DJ # 145-0-3077. 


Attorney: Irene M. Solet - (202) 514-3555 or (FTS) 368-3555 
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Have A Right Of 


nch Th 
Civil Rights Act 


Title VI prohibits educational institutions that receive federal funds from discriminating on 
the basis of race. Plaintiffs may sue discriminating institutions to force them to comply with the 
Civil Rights Act, as long as the institutions continue to accept federal funds. In addition, the 
Department of Education must terminate funding to a discriminating institution that refuses to 
comply with Civil Rights Act provisions. in this case, which began in 1970, victims of 
discrimination--rather than bringing suit directly against the discriminating institutions--filed a 
complaint (1) alleging that the Department of Education (then HEW) was refusing to enforce Title 
VI in seventeen southern and border states and (2) seeking judicial supervision of administrative 
enforcement. The district court thereafter entered an injunction compelling administrative 
enforcement by HEW within given time-frames. Subsequently, the suit expanded to include 
supervision of the enforcement of Title IX, Section 504 of the Rehabilitation Act, and E.O. 11246, 
at every school in the nation receiving federal funds. In 1977 the government entered into a 
consent decree prescribing the shape of administrative enforcement policy, including time-frames 
within which new complaints must be processed. 
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In 1988, the district court dismissed plaintiffs’ complaint for lack of standing, relying upon 
Allen v. Wright, 468 U.S. 737 (1984). On appeal, the court of appeals reversed; however, the 
panel ordered further briefing on other issues. The court has now held that victims of 
discrimination do not have a cause of action under the Administrative Procedure Act, because 
they have an adequate remedy against the discriminating institutions. In addition, the panel held 
that the Civil Rights Act did not, by implication, create a right of action, at least when, as here, 
the relief sought is not “situation specific," but seeks oversight of the manner in which the 
government exercises its enforcement responsibilities. 


WEAL v. Cavazos, No. 88-5065 (June 26, 1990). DJ # 145-16-743 


Attorney: Alfred Mollin - (202) 514-4116 or (FTS) 368-4116 
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The Base Closure and Realignment Act of 1988 authorizes the Department of Defense 
(DOD) *o close domestic military bases identified as obsolete by an independent commission. 
A labor union and a private contractor brought suit to enjoin the implementation of the Act, 
arguing that: (1) the Act violates the nondelegation doctrine; (2) the Act violates the separation- 
of-powers doctrine; and (3) DOD's selection of bases for closure was arbitrary and capricious 
under the Administrative Procedure Act (APA). The district court rejected the constitutional claims 
on the merits and held that the plaintiffs lacked “zone of interests" standing to pursue the APA 
Claim. 


On appeal, the D.C. Circuit has now affirmed. The Court of Appeals agreed that the 
constitutional claims are without merit. The Act contained standards and therefore satisfied the 
delegation doctrine; the Act's reserving to Congress the authority to veto the base closings 
through a joint resolution did not violate separation of powers, since a joint resolution must be 
approved by the President. With respect to the APA claim, the Court of Appeals declined to reach 
the standing question, adopting instead our alternative argument that the selection of bases for 
closure is "committed to agency discretion by law’ and therefore unreviewable under 5 U.S.C. 
701(a)(2). Although the Act contains specific criteria governing the selection of bases for closure, 
the court heid that the criteria call for judgments of military policy that are not suited for judicial 
second-guessing. 


ional Federation of Federal Empl v. United States, 
No. 90-5004 (June 5, 1990). DJ # 35-16-3147 


Attorney: Scott Mcintosh - (202) 514-4052 or (FTS) 368-4052 


(FTCA) Claim Under Feres Doctrine 


A serviceman's estate sued the United States under the Federal Tort Claims Act for 
wrongful death. Plaintiff alleged that the Navy's negligent failure to enroll the serviceman in an 
alcohol treatment program and to post adequate patrols at a Navy pier caused him to fall and 
drown as he was returning to his ship after drinking in town. The district court dismissed under 
the Feres doctrine because the death arose out of activity “incident to military service." The First 
Circuit affirmed the dismissal in an opinion that may prove useful in other Feres cases. 


Morey v. United States, No. 89-2186 (May 29, 1990). DJ # 157-36-4389. 


Attorney: Ann Southworth - (202) 514-4096 or (FTS) 368-4096 


Plaintiff, who was discharged from his job as a part-time postal clerk on the basis of 
medical unsuitability, ultimately succeeded in obtaining an administrative reversal of his ter- 
mination on the grounds of handicap discrimination. The Equal Employment Opportunity 
Commission (EEOC) ordered him reinstated with back pay, but at no time during the 
administrative proceedings was the amount of back pay addressed. The Postal Service re- 
instated plaintiff and asked him to document his interim earnings and efforts to obtain employment 
for purposes of the back pay determination. After several rounds of submissions, the Postal 
Service determined that plaintiffs documentation was insufficient, and it denied back pay for 
failure to mitigate. 


Plaintiff brought an action in district court, demanding full back pay on the basis that the 
Postal Service was barred by administrative res judicata from raising failure to initigate because 
it did not raise the issue in the proceedings before the EEOC to determine liability. The district 
court granted summary judgment for plaintiff. The First Circuit has now vacated and remanded, 
adopting in full our arguments that administrative res judicata does not apply here because EEOC 
liability proceedings do not normaily determine the precise amount of back pay due (nor did the 
proceedings here in fact do so), and because a holding of res judicata would be against public 
policy since mitigation is a statutory requirement. This ruling will be very helpful to the Postal 
Service in its efforts in several other pending EEO enforcement actions asserting the res judicata 
argument to obiain an unmitigated back pay award. The holding also affirms the reasonabieness 
of the EEOC's procedures for determining liability and back pay in separate stages. 


Sabat Ouinones Candelario v. Postmaster General, No. 89-1852 
(June 26, 1990) DJ # 35-65-103 


Attorney: Wendy Keats - (202) 514-3518 or (FTS) 368-3518 
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In this class action, the district court determined that the Secretary “consciously” followed 
a policy of "nonacquiescence” with respect to Circuit case law pertaining to alcoholism and, as 
a remedy, issued an order establishing its own alcoholism standard and a complex set of 
requirements and deadlines for the readjudication of the claims of class members. The district 
court also extended the class to include individuals whose claims had lapsed before the instant 


complaint was filed. 


The court of appeals has now reversed the district court's holding that the Secretary's 
alcoholism regulation violated Third Circuit law and was thus part of a policy of willful nonac- 
quiescence. The court ruled that the Secretary's interpretation of his own fairly complex regulation 
was entitled to deference, was a reasonable interpretation, and was consistent with Third Circuit 
law. The court also rejected the district court's factual determination that nonacquiescence was 
revealed in the nineteen district court decisions and fifteen administrative decisions in which the 
district court found agency adjudicators to have applied the alcoholism standard in an erroneous 
manner. The court of appeals summarized each case (as we had in our briefing) and determined 
as a factual matter that the agency adjudicators did not apply an erroneous alcoholism standard. 
in addition, the court accepted our argumei;t that, even if the decisions had revealed a greater 
number of errors, this survey of cases was Statistically inadequate to prove nonacquiescence as 
a matter of fact since not every district court case is reported in the bound volumes or on the 
electronic services and since the overwhelming percentage of administrative decisions were simply 
not part of the record. In this connection, the court ruled that it was the plaintiffs’ burden to 
produce an adequate sampling of decisions and to prove an “unacceptable rate of error’ in 
alcoholism cases. Finally, the court determined that the deposition testimony of Socia! Security 
Administration officials--which the district court had determined to be inconsistent with Third Circuit 
law--was consistent with Third Circuit law. As a result of this ruling, the court of appeals had no 
reason to reach the Secretary's challenges to the remedial order. 


Wilkerson v. Sullivan, Nos. 89-1786, 1852, 1856, and 1913 
(May 31, 1990). DJ # 137-62-932 


Attorney: Howard Scher - (202) 514-3180 or (FTS) 368-3180 


Plaintiff sued under the Federal Tort Claims Act (FTCA), alleging that two doctors employed 
by the Public Health Service committed medical malpractice by negligently failing to diagnose 
Rocky Mountain spotted fever in her husband, causing his death. The doctors treated Mr. Gould 
while they were working in a Maryland county medical facility under a federal program designed 
to provide health care providers in health manpower shortage areas. The District Court dismissed 
the complaint because Ms. Gould did not file her administrative claim within the FTCA’'s two- 
year statute of limitations. After a panel of the Fourth Circuit reversed, the full Court granted our 


petition for rehearing en banc and affirmed. 
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Adopting a very broad interpretation of the Supreme Court's decision in United States v. 
Kubrick, the en banc Court held that an FTCA cause of action for medical malpractice accrues 
as soon as the facts “alert a reasonable person that there may have been negligence in a 
patient's treatment." The Court rejected Gould's argument that knowledge of the legal identity of 
the tortfeasor is necessary for the statute to begin running. Here, plaintiff knew who the doctors 
were, but did not bother to ask who employed the doctors until after the statute had run. 


No. 88-3091 (une 8 1990). DJ # 157-235-1104 


Attorney: Lowell Sturgill - (202) 514-3427 or (FTS) 368-3427 
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The provider sought exemption from the cost limits as a "new provider’ of Medicare 
services. Under the regulations in effect for the time of the exemption claim, the agency denied 
the exemption for the year in question. The provider brought suit, and the district court reversed 
the agency on the ground that a subsequent regulatory change should have been applied retro- 
actively to the provider's benefit. The Fifth Circuit reversed. It held that the agency had explicitly 
made the subsequent regulation non-retroactive, that the Supreme Court's decision in Bowen v. 
Georgetown Univ. Hosp., 488 U.S. 204 (1988) in any event preciuded the possibility of retroactive 
application of cost limit rules, and that the agency had correctly denied the exemption under the 
earlier rule. The Court explicitly reinforced the principle of Georgetown Univ. Hosp. that the 
statutory provision concerning “retroactive corrective adjustments” permits HHS to adjust amounts 
of reimbursement due pursuant to existing cost methods, but does not permit retroactive change 
in the methods themselves. 


Sierra Medical Center v. HHS, No. 89-1806 (June 5, 1990). DJ # 137-76-423 


Attorney: ira C. Lupu - (202) 514-4820 or (FTS) 368-4820 


Plaintiff brought an FTCA suit against the United States, alleging that military doctors 
negligently failed to diagnose cancer in a pre-induction physical examination. Plaintiff was sworn 
into the Air Force after his examination, but the Air Force discharged him because of his condition 
before he ever reported for active duty. Thus, he is not eligible for free military medical care or 
Veterans Administration care and benefits. The District Court dismissed the action on Feres 
grounds. 
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The Eighth Circuit has now affirmed in a very broad opinion, holding that “pre-induction 
physicals are activities incident to service" and that allowing suits of this type to proceed would 
disrupt the “distinctively federal" relationship between individuals such as Bowers and the military, 
and would have a direct effect on “the allocation of military resources." 


Bowers v. United States, No. 89-1655 (June 1, 1990). DJ # 157-37-1401 


Attorney: Lowell Sturgill - (202) 514-3427 or (FTS) 368-3427 


Plaintiff, a contractor that won the bid to provide maintenance and operations services at 
the American Embassy in Moscow, brought this reverse-FOIA action challenging the State 
Department's decision to disclose the hourly wage rates in the contract in response to a FOIA 
request. The agency concluded that the disputed information was not confidential commercial 
information within FOIA exemption 4 because it was an aggregate figure and releasing it would 
not allow persons to derive competitively sensitive infi.rmation that forms a component of the 
aggregate figure. Plaintiff then brought this action challenging that decision. Although we 
prevailed below on our motion for summary judgment, the district court enjoined the agency from 
releasing the information pending this appeal. 


The Ninth Circuit has now affirmed. The court rejecied plaintiff's argument that the district 
court had a duty to conduct a de novo review of the agency's decision because its fact-finding 
procedures were inadequate. in that holding, the court joined two other circuits that have heid 
that a district court ordinarily need not conduct a de novo review in a reverse-FOIA action. On 
the merits, the court held that the agency's reasoning by which it determined that the information 
at issue was not confidential commercial information was neither arbitrary nor capricious or an 
abuse of discretion. 


Pacific Architects and Engineers Inc. v. Department of State, 
No. 89-55010 (June 26, 1990). DJ # 145-2-522 


Attorney: Peter Maier - (202) 514-4814 or (FTS) 368-4814 
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The Department of Veterans Affairs (VA) guarantees home loans by private lenders to 
eligible veterans. in the event of default and foreciosure, the VA is obliged to reimburse the 
lender for any loss following sale of the property up to the amount of the guaranty. The VA 
controls the actions of the lender during any foreclosure proceedings, which are conducted 
pursuant to state law. Following foreciosure, the VA in some instances seeks indemnification from 
the defaulting veteran. Under Washington law, a lender may seek deficiency following foreclosure 
onty after instituting judicial foreciosure proceedings. However, the VA sought indemnification 
even after instructing lenders to pursue nonjudicial foreciosure. 
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A class of veterans filed this suit to enjoin the VA from seeking indemnification after 
nonjudicial foreciosure. The district court held that the governing statute and regulations do not 
create an independent right to indemnification and that the VA's rights were no greater than that 
of the lender. Accordingly, when the right of the lender had been extinguished by state law, the 
VA retained no right against the veteran. The court of appeals has now affirmed on different 
grounds. The panel held that the statute and regulations create a right to indemnification. It 
noted, however, that Washington law permits a suit for indemnification where the lender has 
pursued judicial foreclosure. Thus, the VA could preserve its right to indemnification by instructing 
the lender to foreclosure judicially. Because Washington law does not extinguish the right to 
indemnification, no conflict exists between state and federal law. 


Whitehead v. Derwinski, No. 89-35069 (June 4, 1990). DJ # 151-82-474 


Attorney: Mark B. Stern - (202) 514-5534 or (FTS) 368-5534 


eVit : LA — 2 Litt Pee 


inoritty rPrererence rrograms Witn Non-nHemedia 


On June 27, 1990, the Supreme Court issued its opinion in Metro Broadcasting, Inc. v. 

FCC, No. 89-453, and Astroline Communications Co. v. Shurberg Broadcasting, No. 89-700, two 
cases out of the D.C. Circuit involving challenges under the equal protection component of the 
Fifth Amendment to FCC minority preference programs for radio and television licensing. In Metro 
Broadcasting, the Court affirmed the appellate decision upholding a program awarding a 
qualitative enhancement for minority ownership in comparative license hearings. In Shurberg, the 
Court reversed the appellate decision striking down a program allowing a licensee facing a 
revocation or nonrenewal hearing to transfer its license to a qualified minority business at a 
“distress sale" price. 


In an opinion by Justice Brennan (joined by Justices White, Marshall, Blackmun and 
Stevens), the Court held that (I) benign race-conscious measures mandated by Congress are 
constitutionally permissible, even if they are not ‘remedial’ in the sense of being designed to 
compensate victims of past governmental or societal discrimination, to the extent that such 
measures *erve important governmental objectives within the power of Congress and are 
suhs*= ©. ‘glated to the achievement of those objectives; and (2) the FCC's minority ownership 
poi. » , aSS muster under this test because they serve the important governmental interest of 
b’ \St diversity and are substantially related to achievement of that objective. The Court gave 
\y deference to the expertise of Congress and the Commission in finding a nexus between 
minority Ownership and programming diversity, rejecting the argument that that link rests on 
impermissible stereotyping. 


(June 27, 1990). DJ * 170-20-44 


Attorneys: David K. Flynn, (FTS) 368-2195 or (202) 514-2195 
Louise A. Lerner, (FTS) 368-4126 or (202) 514-4126 


In a 5-4 decision, the Supreme Court reversed the D.C. Circuit and remanded for dismissal 
on standing grounds the National Wildlife Federation's massive challenge to the Department of 
Interior's “Land Withdrawal Review Program." Under the “Program,” Interior undertook to review 
individual land classifications and withdrawals affecting some 180 million acres of public land with 
an eye to clearing title to lands now outside federal ownership and returning as much public land 
as possibile to multiple use management, as directed by the Federal Land Management Policy Act 
(FLMPA). 


The Court held that the plaintiff nad failed at summary judgment to demonstrate its 
standing. As an initial matter, the Court agreed with the district court that plaintiffs primary 
standing affidavit “contains averments which state only that one of respondent's members uses 
unspecified portions of an immense tract of territory, on some portions of which mining activity 
has occurred or probably will occur by virtue of the governmental action." Slip Op. at 15. The 
Court specifically rejected the D.C. Circuit's effort to “presume” the missing connection between 
the affiant and the affected land. More importantly for future cases, the Court held that the 
Administrative Procedure Act ‘APA) does not provide a cause of action to challenge a government 
“program” like this one at ali, because the program is not “agency action” within the meaning of 
Ai“A §702, much less “final agency action” within the meaning of APA §704. Slip Op. at 17. For 
this reason, even the supplementary affidavits submitted by the Federation to cure the defect in 
their original affidavits could not give the Federation standing, because the APA only allows 
Challenges to “agency action.” 


Finally, the Court rejected the Federation's claim to “informational standing’ in its own right, 
for the same general reason that it rejected the supplementary affidavits. Because the 
Federation's affidavit did not “identify any particular ‘agency action’ that was the source of [its] 
injuries” (Slip Op. at 25), but instead alleged injury from the program as a whole, the Federation 
had failed to set forth specific facts necessary to survive a Rule 56 motion. The Court neither 


Lujan v. National Wildlife Federation, S.Ct. 89-640 (June 27, 1990) 
(Scalia, for Rehnquist, White, O'Connor, Kennedy) DJ # 90-1-4-2910 


Attorneys: Vicki Plaut, (FTS) 368-2813 or (202) 514-2813 
Jacques B. Gelin, (FTS) 368-2762 or (202) 514-2762 
John G. Roberts, Deputy Solicitor General, (FTS) 368-2206 or 
(202) 514-2206 


Flint and others used artificially stored groundwater which nad become availabie through 
the operations of the Columbia Basin Project, a federal mciamation project The State of 
Washington heid a water rights adjudication and determinec that the groundwater belonged to 
the United States and that the water could be withdrawn for use only Dy contracting with the 
federal Bureau of Reciamation. The water users then entered into license agreements with the 
United States, but brought an action in the district court challenging the rates charged by the 
Bureau for use of the water. The district court, however, entered summary judgment in favor of 
the Bureau and the water users appealed. 


The court of appeais affirmed. First, the court found that Section 9(e) of the Reciamation 
Project Act of 1939, 43 US.C. 485h(e), rather than state law. established and controlled the 
Bureau's authority to set the rates which could be assessed for the use of the groundwater at 
issue. Next, the court ruled that Section 9(e) provided no meaningful standard for determining 
the maximum price which may be charged by the Secretary for operations and maintenance costs 
under contracts entered under that provision, and accordingly, there was no law to apply Hence. 
judicial review of the operation and maintenance costs being assessed to the plaintiffs was not 
subject to judicial review. The court also rejected the water users’ contention that the Bureau s 
action in charging them for the use of the groundwater constituted a taking of thew property 
interests. 


water users were making on appeai was that the price to be charged for the use of groundwater 
should be governed by state, rather than federal, |aw. Judge Reinhardt wouid Nave ruled only 
that federal law was controlling and would have reached no other issues. 


Flint v. United States, 9th Cir. No. 89-35110 (June 27, 1990) 
(Wright Reinhardt, O’Scanniain) OJ. No. 90-1-2-1302 


Attorneys: Peter R. Steeniand, (FTS) 368-2748 or (202) 514-2748 
Robert L. Klarquist, (FTS) 368-2731 or (202) 514-2731 


Ohio filed suit against the Department of Energy (DOE) and its private contractors under 
the Clean Water Act (CWA), and state environmental laws, seeking. inter alia. to mmpose civil 
penalties against DOE for the improper disposai of hazardous wastes at DOE's nuciear weapons 
plant in Fernaid, Ohio. DOE moved to dismiss the claims for civil penalties as barred by the 
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On mteriocutory appeal. the Sixth Circuit, by a divided panel, affirmed. With respect to 
the CWA, the majonty heicd Congress waived sovereign immunity in CWA Section 313, 33 U.S.C. 
1323. Noiding that Section 1323 subjects DOE to “any requirement.” inciuding “sanctions,” ‘to the 
same extent as any nongovernmental entity’ under the Act waives sovereign immur.iy because 
the language of the waiver “clearly includes civil penalties." The majority also held that because 
of the legisiative scheme of the Clean Water Act, Onio's claims under the state water pollution law 
‘anse under federal law With respect to RCRA, the court neid unanimously that Congress did 
not waive sovereign mmu:.ty for civil penaites under the general waiver provision of the Act, 
Section 6001 (42 USC §6961) The majonty heid. nowever. that Congress clearly waived the 
federal government's sovereign immunity for civil penalties by the citizen suit provisinn of RCRA, 
Section 7002 (42 USC §6972) 


Judge Guy dissented. He wrote that the general waiver provision of the Clean Water Act 
(Section 313a). 33 USC) leads to the mescapabie conciusion that Congress has waived 
sovereign immunity tor ail crv penalties ansing under federai, Dut not state. law. Agreeing with 
the Ninth Circuit's program Goes not ‘anse’ under federal law. He aiso disagreed with the panel's 
conciusion that the citizen's suit provision of RCRA, Section 7002 authorizes penaities against the 
United States tecause RCRA 3008(a)(g) does not name the United States as ‘person’ for 
purposes of civi penaites amsing uncer federal law 


State of Onio v Department of Energy 6th Cir No. 89-3329 
(June 11. 1990) (Martin: Jones: dissent, Guy) DJ # 90-7-5-13 


Aftomeys Jacques 8 Gelin. (FTS) 368-2762 or (202) 514-2762 
Rober . Klarquist. (FTS) 368-2731 or (202) 514-2731 


After a nine-week tnai (which we Delieve is the longest civil trial in the Tax Division's 
rustory). 42 jury Neid that the seven taxpayers in Barnster Associates et ai. v. United States were 
sabie for penaibes exceeding $15 million. 


These cases anc a related case im the Souther District of Florida involve penalties 
assessed under Section 6700 of the internal Revenue Code against participants in an abusive tax 
shetter known: as the “Barmster Book Shelter* The promoters of this shelter created 95 limited 
partners™ps. through wich they marketed over 4.000 partnershup interests in book properties that 
were grossly overvaiuec The potential tax loss to the US Treasury exceeded $240 million. 


’s F i -Exem 


Social Clubs 


On June 21, 1990, the Supreme Court, resolving a conflict in the circuits, entered a 
unanimous decision for the Government in Portland Golf v. Commissioner. Social clubs, unlike 
some other tax-exempt organizations, are subject to tax on their investment income. The 
question presented in this case was whether a tax-exempt social club could deduct losses 
incurred by it in its sale of food and beverages to nonmembers from its taxable investment 
income. That question turns on whether the taxpayer engaged in this business with a profit 
motive. The Supreme Court found that the requisite profit motive was lacking and upheld the 
disallowance of the claimed loss deductions. This decision resolves in the Government's favor 
an issue that affects thousands of social clubs nationwide and that has generated much litigation 
in recent years. 
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Tax Protesters Convicted Of Filing False Forms 1099 


On July 12, 1990, after a three-hour bench trial in Albuquerque, New Mexico, Judge Jose 
Burciaga found Jean Canon guilty on sixteen counts of submitting fictitious Forms 1099 to the IRS 
and one count of filing a false claim for refund. Canon sent false Forms 1099 to individuals he 
sought to harass or intimidate and sent copies of the Forms 1099 to the Service, reporting income 
that had not, in fact, been paid. This same technique was used by Peggy Williams who was 
found guilty on six counts of submitting false Forms 1099 in a bench trial conducted in 
Albuquerque by Judge Joseph Parker on July 16, 1990. Attorneys from our Southern Criminal 
Enforcement Section prosecuted both cases at the request of the United States Attorney for the 


District of New Mexico. 
ee «ek & 


Texas District Court Holds That Tax Protester Cannot Attack Validity 
Of A Tax Assessment In A Quiet Title Action 


In a revival of tax protester activity, individual protesters are attacking the validity of tax 
assessments against them and seeking to delay the collection activities of the IRS through quiet 
title actions filed pursuant to 28 U.S.C. §2410. Recently, the United States District Court for the 
Northern District of Texas dismissed such a suit, holding that questions concerning the validity 
of an assessment are not properly the subject of a quiet title action, but rather may be raised 
only in a refund suit filed after the tax is paid. (McCarty v. United States, Civ. No. 89-2902-D 
(June 7, 1990). 


ee eee 


Resolution Trust Corporation (RTC) Sues To Ascertain The Status Of 


Federal Tax Liens 


The Resolution Trust Corporation (RTC), as conservator of Delta Saving & Loan, has begun 
an action in the United States District Court for the Eastern District of Louisiana to determine the 
validity of a tax lien on residential property. RTC’s predecessor had attempted to forecicse its 
senior mortgage on the property but failed to give notice to the Internal Revenue Service, as 
required by Section 7425. The case is noteworthy because the Government -- and only the 
Government -- is on both sides of the issue. 


xe eee 


Fifth Circuit Holds Taxpayers Waived Constitutional Objection To Tax 
Court Special Trial Judge Appointments 


The Fifth Circuit recently affirmed the Tax Court's favorable decision in Freytag, et al v. 
Commissioner, the first of several “test cases" involving the tax treatment of investments in a 
commodity straddle program operated by First Western Government Securities. This “tax shelter’ 
has generated over 3,000 cases involving, in the aggregate, several hundred million dollars of 
taxes. These cases were tried in the Tax Court by a Special Trial Judge, whose recommended 
opinion in favor of the Government was adopted by the Chief Judge of the Tax Court. On 
appeal, the taxpayers challenged the assignment of the Special Trial Judge, arguing that he was 
not properly appointed under Article 1, Section 2, of the Constitution. The Fifth Circuit held that, 
since the taxpayers had consented to the assignment at the time it was made, they had waived 
any objection under the Appointment Clause. However, this constitutional question is presented 
in a related interlocutory appeal now pending in the Second Circuit. Samuel, Kramer & Co. v. 
Commissioner. In that case, the taxpayer did not formally consent to the assignment of its case 
to a Special Trial Judge. 


se ee 


Nin ircuit Holds That Recordings Of Meetings Between Church Of Scientolo 
Officials And Church May Be Ordered Disclosed Pursuant To Crime-Fraud 


Exception To Attorney-Client Privileges 


After a five-year struggle, the Ninth Circuit ruled on June 20, 1990, that evidence produced 
by the Government, including partial transcripts which it had obtained of meetings between 
Church of Scientology officials and Church lawyers, showed that the tape-recorded discussions 
between these officials and Church lawyers were part of an on-going effort to “cover up past 
criminal wrong-doing" and “involved the discussion and planning for future fraud against the IRS." 
United States v. Zolin, Slip. Op. Nos. 85-6065, 85-6105 (June 20, 1990). Since the Government 
had thus shown that the attorneys involved in these discussions were “retained in order to 
promote intended or continuing criminal or fraudulent activity," the District Court could require that 
all tapes of these meetings be disclosed to the Service, pursuant to the crime-fraud exception to 
the attorney-client privilege. 
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Life Insurance Company Files $67 Million Refund Suit 


The Western and Southern Life Insurance Company has filed suit in the United States 
District Court for the Southern District of Ohio to recover $67 million in taxes and interest. The 
primary issue involves whether the Commissioner properly determined that these life insurance 
companies were not entitled to revalue their life insurance reserves for universal life insurance 
policies in force. The secondary issue is whether the company was required to report, as interest 
income, amortized discount on mortgage based certificates guaranteed by the Government 
National Mortgage Association or whether it could include the market discount as capital gain 
when the face amount of the certificate was paid or the certificate was sold. 
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ADMINISTRATIVE ISSUES 


Diners Club Government Card Program 


In 1984, The Diners Club, Inc. began issuing charge cards to certain Federal departments 
and agencies to be used in connection with official government travel. Employees designated to 
receive Diners Club cards are to use them to pay for major expenses connected with official 
government travel, such as common carrier passenger tickets (air, rail, bus), lodging, meals, and 
automobile rentals. One of the most important conditions governing the use of the charge card 
is that it is to be used for official business only. Use of the card for any purchase while not on 
Official travel, i.e., paying for a hotel, rental car, airline ticket or purchase of merchandise, is clearly 
prohibited. Using the card for personal reasons violates the primary condition under which the 
card was made available. Consequently, such a violation can lead to appropriate disciplinary 
action being taken against any violator. 


There have been instances of unpaid accounts which reflect unfavorably upon the 
Department and the Executive Office for United States Attorneys. As a reminder, travelers are 
expected to pay Diners Club in full upon reimbursement of their travel funds. Furthermore, you are 
reminded that account status and charges are reviewed monthly, and those accounts not paid in 
a timely manner are subject to cancellation. Should this happen, individuals may find themselves 
unable to perform their duties due to travel restrictions brot'ght on by their charge card abuses 
and/or failure to settle their accounts in a timely manner. 


Additional information concerning the policies and procedures on the use of the charge card 
is available from your Administrative Officer. 


Career Opportunity 


Legal And Information Systems Staff, 
Justice Management Division 


The Office of Attorney Personnel Management, Department of Justice, is recruiting an Attorney 
Advisor for the Legal and Information Systems Staff, Justice Management Division, to instruct 
Federal attorneys in the use of the Justice Retrieval and Inquiry System (JURIS), the Department's 
automated legal research system. The position also requires that the Attorney Advisor conduct 
demonstrations and lectures on JURIS, and assist in developing training aids and newsletters. 
This position requires extensive travel throughout the United States. 


Applicants must possess a J.D. degree, be an active member of the bar in good standing 
(any jurisdiction), and have at least one year post-J.D. experience. Automated legal research 
experience and/or public speaking experience is preferred. 


Applicants should submit a resume or SF-171 (Application for Federal Employment) to: 
James M. Gallagher, Department of Justice, JMD/LISS/LRTS, Room 129, 425 | Street, N.W., 
Washington, D.C. 20530. Current salary and years of experience will determine the appropriate 
grade and salary levels. The possible range is GS-11 ($29,891 - $38,855) to GS-12 ($35,825 - 
$46,571). This advertisement is in anticipation of future vacancies. 
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APPENDIX 


CUMULATIVE LIST OF 


(As provided for in the amendment to the Federal postjudgment 
interest statute, 28 U.S.C. §1961, effective October 1, 1982) 


Effective Date Annual Rate Effective Date § Annual Rate 


10-21-88 8.15% 01-12-90 7.74% 
11-18-88 8.55% 02-14-90 7.97% 
12-16-88 9.20% 03-09-90 8.36% 
01-13-89 9.16% 04-06-90 8.32% 
02-15-89 9.32% 05-04-90 8.70% 
03-10-89 9.43% 06-01-90 8.24% 
04-07-89 9.51% 06-29-90 8.09% 
05-05-89 9.15% 07-27-90 7.88% © 
06-02-89 8.85% 

06-30-89 8.16% 

07-28-89 7.75% 

08-25-89 8.27% 

09-22-89 8.19% 

10-20-89 7.90% 

11-16-89 7.69% 

12-14-89 7.66% 


Note: For a cumulative list of Federal civil postjudgment interest rates effective October 
|, 1982 through December 19, 1985, see Vol. 34, No. 1, p. 25, of the United States 
Attorney's Bulletin, dated January 16, 1986. For a cumulative list of Federal civil 
postjudgment interest rates from January 17, 1986 to September 23, 1988, see Vol. 37, 


No. 2, p. 65, of the United States Attorneys Bulletin, dated February 15, 1989. 
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EXHIBIT 


Department of Justice 


UPDATE ON THE FIGHT AGAINST 
FINANCIAL INSTITUTION FRAUD 


This Administration has aggressively pursued financial 
institution fraud. In February 1989, during the first month of 
the Administration, the Attorney General identified fraud against 
financial institutions as one of the Department of Justice’s 
highest enforcement priorities. That same month, the President 
proposed a major financial fraud legislative initiative which 
included stronger civil and criminal tools and major increases in 
penalties. The following month, March 1989, the President 
submitted a $36.8 million supplemental budget request for FY 1539 
to meet the escalating problem of financial institution fraud. 
Congress twice denied the extra funding. 


Prosecution Efforts Against 


Financial Institution Fraud 
Even without new resources, the Department of Justice has 
aggressively pursued financial institution fraud achieving 


impressive results: 


. 791 major fraud (losses over 
$100,000) convictions for financial 
institutions fraud in 1989, 
including both banks and savings 
and loans. 


. 530 active FBI investigations of 
failed financial institutions in 
1990, an increase of 88% from 1987. 


In 1987, the Department established the Dallas Task Force, 
using existing Criminal Division resources and the resources of 
other agencies to supplement the work of the U.S. Attorney’s 
Office. Today, the Task Force consists of 22 Assistant U.S. 
Attorneys and Fraud Section attorneys, 3 Tax Division lawyers, 24 
FBI agents, 16 IRS Agents, and 3 Office of Thrift Supervision 
examiners. 


In three years, the Task Force has achieved substantial 
results. It has: 


brought criminal charges against 77 defendants 


obtained 52 convictions, 40 of which relate 
© to savings and loan institutions. 


It currently has 42 separate savings and loan associations and 
560 persons under investigation. Based on the success of the 
Dallas Task Force, the Attorney General is expanding the task 
force concept to a total of 27 cities. 


In late November, 1989, the Congress appropriated almost $50 
million, which the President had sought earlier that year. As 
the Department has received these additional resources, it has 
increased its enforcement efforts and worked to ensure that 
sufficient resources are focused on the most important cases -- 
those involving high losses, the weakening or failure of an 
institution or potential insider fraud. These funds will 
support: 


153 FBI agents. 
118 Assistant U.S. Attorneys. 
. 24 Fraud Section attorneys. 
. 100 accounting technicians. 
. 6 Tax Division attorneys. 


In addition, the FBI has already shifted 49 agents to 
augment the FIRREA financial institution effort and 18 more 
agents are in the process of being shifted. Thus, a total of 220 
agents are being added to the fight against financial institution 
fraud. 


Additional Administrative Efforts 
Fj al : 


The Attorney General has taken additional administrative 
steps to address this important problem. He has established the 
position of Special Counsel for Financial Institutions, reporting 
to the Deputy Attorney General. The Special Counsel’s sole 
responsibility is to coordinate all matters concerning the 
investigation and prosecution of financial institution fraud. 
Additionally, the Special Counsel will ensure that the resources 
are properly allocated to the most significant financial 
institution fr..d cases. The Attorney General directed the 
creation of a Financial Fraud Coordinating Unit within the Deputy 
Attorney General’s Office to support the work of the Special 
Counsel. 


The Attorney General and Secretary of the Treasury have 
formed an interagency group of senior officials from the 
Department of Justice, Department of Treasury, Federal Bureau of 
Investigation, Office of Thrift Supervision, Federal Deposit 
Insurance Corporation, Comptroller of the Currency, Board of 
Governors of the Federal Reserve System, Resolution Trust 
Corporation, the National Credit Union Administration, and the 
Attorney General’s Advisory Committee of U.S. Attorneys. This 
group will prioritize the significant savings and loan cases to 
be investigated and prosecuted. Chaired by the Special Counsel, 
this group will enhance interagency coordination and assist in 
accelerating the investigation and prosecution of these financial 
institution fraud cases. 


To further assist in this effort, the Attorney General and 
Secretary of the Treasury have directed the creation of a “rapid 
response team” of specialized attorneys and auditors drawn fror 
the Department’s Civil and Criminal Divisions, the Office of 
Thrift Supervision, the Office of the Comptroller of the 
Currency, the FDIC, and the RTC to concentrate immediate and 
joint enforcement efforts on selected financial institutions 
victimized by potentially criminal activity. Upon short 
notification, this squad will take all appropriate action to 
preserve assets of an institution, protect the vital documents 
and records, and undertake an immediate investigation. 


The resources of other agencies will also be brought to bear 
on this problem. The Resolution Trust Corporation has 
established an Office of Investigations and a national network of 
investigative teams. Approximately 300 new investigative staff 
will be added by the end of this year. The IRS will continue to 
prosecute aggressively individuals who commit tax fraud involving 
failed financial institutions. The Office of Thrift Supervision 
has recently opened a new regional enforcement office sited in 
its Jersey City, New Jersey, office to enhance its enforcement 
capabilities. OTS intends to open at least two additional 
regional enforcement offices before the end of 1990. 


Additional Legislative Efforts 
ani 5 a) : 


The Administration supports the package of legislative 
proposals that provide important additional enforcement tools to 
attack, civilly and criminally, financial institution fraud. The 
Departments of Justice and Treasury worked closely with the 
legisiative sponsors in the development of these measures. The 
proposals will mobilize government-wide resources by allowing the 
Department of Justice to use, without reimbursement, attorneys, 


investigators, accountants, and other personnel from appropriate 
agencies. Also included is a provision to allow law enforcement 
agencies to request court-authorized wiretaps to investigate bank 
fraud, false statements to financial institutions, bribery of 
bank officials, and related offenses for which wiretap authority 
is not presently available. 


The legislative package contains other significant measures. 
Cases brought by the FDIC and the RTC will receive priority 
consideration by the courts. Also, procedures for expedited 
appeals of these cases will be established. The Department of 
Justice, the FDIC, the RTC and Office of Thrift Supervision will 
be authorized to seek court orders to freeze the corporate and 
personal debts of defendants in civil financial institution fraud 
cases. In addition, the claims of the Federal Government will 
receive priority over those of creditors in bankruptcy and other 
Claimants in suits against parties responsible for losses due tc 
financial institution fraud. 


The legislation further allows the seizure of assets and 
property in mail fraud and wire fraud prosecutions involving 
financial institutions. It will also authorize federal banking 
agencies to receive from, and provide assistance to, foreign 
banking authorities to detect banking law violations. The 
legislation makes it a crime to knowingly conceal assets or 
property that is subject to a claim by a federal banking agency. 
The proposals also permit the subpoena authority of FDIC and RTC 
to apply to failed, as well as operating, financial institutions. 
Finally, the RTC and the FDIC will be authorized to undo 
fraudulent conveyances dating back five years. 


Victims of financial institution fraud will receive enhanced 
protection when the legislation is enacted. The legislation 
authorizes courts to order payment of restitution to a]] victims 
of financial institution fraud schemes even where they were not 
identified in the charges underlying the conviction. 

Perpetrators of financial institution fraud will be prohibited 
from using the bankruptcy laws to avoid payment of damages, 
penalties and forfeitures that are used to reimburse victims. 


These new measures will be especially effective when 
combined with the authority granted in FIRREA. Enacted in August 
1989, FIRREA authorized a number of expanded enforcement powers, 
increased penalties, and procedural improvements to facilitate 
financial institution investigations and prosecutions. The new 
law provided (a) increased and expanded civil penalties of up to 
$1 million (with $5 million for continuing violations) and 
criminal penalties of up to 20 years’ imprisonment; (b) extended 
Civil and criminal forfeiture authority to a number of financial 
institution related offenses; (c) amended grand jury secrecy 
protection to facilitate the use of grand jury information in 


seeking civil actions related to financial institution offenses; 
(ad) made bank fraud a RICO predicate offense; and (e) amended the 
Right to Financial Privacy Act and federal criminal code to 

, prohibit financial institutions from disclosing that records were 
being sought pursuant to a grand jury subpoena related to 
financial institution offenses. 


U.S. Department of Justice EXHIBIT 
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EMURANDUP 


TO: All United States Attorneys Offices 
Assistant Attorney General, Criminal Division 
Director, Federal Bureau of Investigation 
Administrator, Drug Enforcement Administration 
Commissioner, Immigration ana Naturalization 
Service 
Director, United States Marshals Service 


FROM: Cary H. Copeland C AC 
Director ; 
Executive Office for Asset Forfeiture 
Office of the Deputy Attorney General 


© SUBJECT: Forfeiture Policies 


A. The Payment of State and Local Taxes on Seized 
or Forfeited Property 


An issue that is arising with increasing frequency is 
whether the Department of Justice may pay State and local taxes 
on property seized for forfeiture. This issue arises most often 
with respect to real property. The Department’s position is that 
the doctrine of sovereign immunity precludes the payment of State 


and local taxes on property which has been seized for federal 
forfeiture. 


While there is some precedent for a consensual waiver of 
sovereign immunity, courts have consistently held that they will 
only compel the United States to pay State or local taxes where 
there has been a “clear, express and affirmative” waiver of 
sovereign immunity. United States v. City of Adair, Iowa, 539 
F.2D 1185, 1189 (8th Cir. 1976). 


Congress has, in an analogous area, enacted legislation 
explicitly directing payment of State and local taxes on 
properties financed by the Farmers Home Administration. 42 
U.S.C. § 1490(h). Although it has been suggested that our 
authority to pay “valid liens” against forfeited property (28 
U.S.C. § 524(c)(1)(D)) could be construed to encompass State and 


local tax liabilities, we do not believe that this provision of 
law was intended to . :lve sovereign immunity from State and local 
taxation. The contrast between 42 U.S.C. § 1490(h) and 28 U.S.c. 
§ 524(c)(1)(D) is striking. 


It is the Department’s position that the date of the seizure 
marks the imposition of sovereign immunity. Therefore the 
Department will not pay State or local taxes incurred after the 
property is seized for forfeiture. If tax liens have already 
been levied against the property prior to seizure, these liens 
will be honored. They ay be paid under the authority provided 
in 28 U.S.C. § 524(C)( ;(d) or, if state law allows, conveyed to 
a purchaser by the United States. If conveyed to a purchaser, 
the U.S. Marshals Service shall assure that the corresponding 
reduction in sales price does not exceed the lien if paid by the 
United States. 


B. Purchase or Personal Use of Forfeited Property by DOJ 
Employees 


Department of Justice employees are generally prohibited 
from purchasing property that has been forfeited to the 
Government and is being sold by the Department of Justice or its 
agents. This policy is intended to ensure that there is no 
actual or apparent use of inside information by employees wishing 
to purchase such property. The purpose of this policy is to 
protect the integrity of the asset forfeiture progran. 


A proposed rule to the above effect will soon be published 
in the Federal Register. The rule will provide a very narrow 
waiver provision with the approval of the head of the employee's 
component. 


Although we are unaware that any such purchases have 
occurred, this policy will avoid problems before they develop. 
We believe it is important to the integrity of the Department's 
forfeiture program that we preclude even the appearance of a 
conflict of interest which would otherwise arise should a 


Department employee purchase forfeited property. 
C. S@ized Cash Held for Evidence 


My memorandum dated February 14, 1990, reiterated the 
longstanding Department policy requiring seized cash to be 
deposited promptly in the Seized Asset Deposit Fund except where 
its retention for use as evidence is essential. In those cases, 
a waiver must be obtained from the Assistant Attorney General of 
the Criminal Division. A recent review of cash being held as 
evidence identified over $20 million that should have been 
deposited. In view of this experience, we will conduct similiar 


reviews of cash being held as evidence each quarter. A separate 
memorandum will be sent out shortly to the seizing agencies 
requesting an inventory of “ish being held as of June 30, 1990. 


5. Transfer of Funds Fror e Seized Asset Deposit Fund to the 
Assets Forfeiture Fund 


The September 7, 1989, statement of policy on the timing of 
transfers from the deposit fund to the forfeiture fund continues 
in force. You should be aware that we look to the United States 
Attorney’s Office securing the forfeiture order to be responsible 
for the initiation of the transfer process through its prompt 
motification to the U.S. Marshals Service. The subject statement 
of policy provided that: 


(l) Im the case of either a consent judgment or a 
default judgment, the USMS will immediately transfer the 
forfeited cash to the Assets Forfeiture Fund, unless the 
United States Attorney determines that execution of the 
judgment should be delayed. 


(2) Im the case of a judgment after trial or upon 
summary judgment, there is an automatic stay of execution of 
the judgment of 10 working days. If the United States 
Attorney’s Office indicates that no motions or requests for 
additional stays have been filed, then the forfeited cash 
will be transferred to the Assets Forfeiture Fund on the 


llth working day following a summary judgment or a judgment 
after trial. 


cc: Barry 8. Stern 
ssociate Deputy Attorney General 


U.S. Department of Justice 
Office of the Deputy Attorney General | Cc 


Executive Office for Asset Forfeiture 


Washington, DC 20830 


June 29, 1990 


MEMORANDUM 


TO: All United States Attorneys 
Assistant Attorney General, Criminal 
Division 
Director, Federal Bureau of Investigation 
Administrator, Drug Enforcement Administration 
Commissioner, Immigration and Naturalization 
Service 
Director, United States Marshals Service 


FROM: Cary H. Copeland ( — 
Director ' 
Executive Office for Asset Forfeiture 


SUBJECT: Departmental Policy Regarding the Seizure and 
Forfeiture of Real Property that is Potentially 
Contaminated, or is Contaminated, with Hazardous 
Substances 


Congress enacted the Superfund Amendment and Reauthorization 
Act of 1986 (SARA) 1/ to the Comprehensive Environmental 
Response, Compensation, and Liability Act (CERCLA). 2/ Section 
120(a) of the Act 3/ imposes the liability provisions of Section 
107 4/ upon the United States. Section 120(h) 5/ of the Act sets 
forth notice and warranting requirements which apply whenever any 
agency, department or instrumentality of the United States enters 
into a contract for the sale or other transfer of real property 
which is owned by the United States and on which any hazardous 


Public L. No. 99-499, 100 Stat. 1966. 
42 U.S.C. 9601 et seq. 
42 U.S.C. 9620(a). 


42 U.S.C. 9607. 


eee eRRK 


42 U.S.C. 9620(h). 


2 
~3 


Substance 6/ either (1) has been stored 7/ for more than one 
year; (2) is known to have been released; 8/ or (3) is known to 


have been disposed 9/ of. 


The Department issued its initial policy on the seizure and 
forfeiture of real property that is contaminated with hazardous 
waste on June 23, 1989. This initial policy was based on the 
Environmental Protection Agency’s (EPA) proposed implementing 
regulations to Section 120(h) of SARA. 


However, on April 16, 1990, the EPA promulgated its final 
regulations interpreting Section 120(h). 10/ (Attachment A.) 
Additionally, the Environment and Natural Resources Division 
(Environment Division), formerly Land and Natural Resources, 
Department of Justice, has issued a memorandum providing guidance 
to federal agencies involved in forfeitures regarding notice and 
liability under the statute. (Attachment 3.) In light of the 
significant changes contained within the final regulations and 
the Environment Division guidance, the Department is now 
promulgating a revised policy which supersedes the initial 
Departmental policy and any intervening directives by Department 


components. 


6/ Hazardous substance means that group of substances defined as 


hazardous under CERCLA (42 U.S.C. 9601(14)) and 40 C.F.R. 
§ 300.6), and that appear at 40 C.F.R. 302.4. See also 40 C.F.R. 


261 App. VII, App. VIII and 40 C.F.R. 373.4(a). 


7/ Storage means the holding of hazardous substances for a 
temporary period, at the end of which the hazardous substance is 
either used, neutralized, disposed of or stored elsewhere. 40 


C.F.R. 373.4(b). 


8/ The term “release” is broadly defined to include, inter alia, 
any spilling, leaking, pouring, emitting, escape, leaching, or 
dumping of hazardous substances into the environment. See, 42 
U.S.C. 9601(22). The term encompasses both the intentional and 
unintentional (e.g. accidental) release of hazardous substances. 


9/ The term “disposal” is broadly defined to include, inter 
alia, any “spilling, leaking, or placing” of any hazardous waste 
into or on any land or water. See, 42 U.S.C. 9601(29) 
(incorporating the definition of “disposal” under 42 U.S.C. 


6903(3)). 


10/ 40 C.F.R. 373. 


Departmental Policy 


It is the policy of the Department of Justice that real 
property that is contaminated or potentially contaminated with 
hazardous substances may in the exercise of discretion be seized 
and forfeited upon a determination by the United States Attorney 
(USA), in the district where the property is located, in 
consultation with the seizing agency and the Marshals Service, 
that such action is appropriate. If the USA chooses to delegate 
this authority to an Assistant United States Attorney, provision 
should be made for review by a supervisor. 


This policy is applicable regardless of the type or source 
of the hazardous substance(s). 


This policy is applicable to all cases referred to the 
Department by any agency of the United States, 


This policy is based on the ability of the United States to 
invoke an “innocent owner” defense from liability for hazardous 
substance contamination found on real property, if such 
contamination resulted from a prior owner’s activities, when the 
real property is acquired through involuntary means (this 
includes seizures and forfeitures, which are involuntary to the 
owner) if that federal agency (1) exercises due care once it 
takes possession of the property, (2) secures the property from 
other third party actions, and (3) provides notice 11/ of those 
hazardous substance conditions about which the United States 
knows when it transfers or sells the property. 12/ 


11/ Specifically, 


... whenever any department, agency, or instrumentality of 
the United States enters into any contract for the sale or 
other transfer of real property which is owned by the United 
States and at which, during the time the property was owned 
by the United States, any hazardous substance was stored for 
one year or more, known to have been released, or disposed 
of, the head of such department, agency, or instrumentality 
must include in such contract notice of the type and 
quantity of such hazardous substance and notice of the time 
at which such storage, release, or disposal took place, to 
the extent such information is available on the basis of a 
complete search of agency files. 


40 C.F.R. 373.1. 


12/ 42 U.S.C. 9601(35) and 9607(b) (3). 


To insure that the United States can avail itself of the 
“innocent owner” defense in cases involving this class of real 
property, once the property is seized, federal law enforcement 
agencies will exercise due care in relation to the property and 
take precautions against foreseeable acts or omissions of 
possible third parties. Furthermore, such real property that is 
forfeited will only be transferred or sold with notice of the 
potential or actual contamination. 13/ Notice must be based on 
information that is available on the basis of a complete search 
of agency files. ]14/ This notice will be included in the 
contract of sale and the deed. A proposed notice is at 


Attachment C. 


In light of the “innocent owner” defense, real property that 
is contaminated or potentially contaminated with hazardous 
substances due to the activities of a prior owner, should be 
transferred or sold “as is” and an environmental assessment 


13/ The notice required 


..+ for the storage for one year or more of hazardous 
substances applies only when hazardous substances are or 
have been stored in quantities greater than or equal to 1000 
kilograms or the hazardous substance’s CERCLA reportable 
quantity found at 40 C.F.R. 302.4, whichever is greater. 
Hazardous substances that are also listed under 40 C.F.R. 
261.30 as acutely hazardous wastes, and that are stored for 
one year or more, are subject to the notice requirement when 
stored in quantities greater than or equal to one kilogran. 


40 C.F.R. 373.2. The notice required 


for the known release of hazardous substances applies only 
when hazardous substances are or have been released in 
quantities greater than or equal to the substance’s CERCLA 
reportable quantity found at 40 C.F.R. 302.4. 


40 C.F.R. 373.2. 


14/ 42 U.S.C. 9620(h) (3); 40 C.F.R. 373.1. It is envisioned 
that this search will involve the seizing agency’s casefile(s) 
relating to the real property. Additionally, the search must 
include any documentation generated from an environmental 
assessment or the removal of hazardous substances from the real 


property. 


and/or remediation of the contamination need not be 
undertaken. 15/ Whenever possible, a commitment from the buyer 
to clean-up the property should be obtained as a part of the 


contract of sale. 


However, if the real property becomes contaminated with a 
hazardous substance after the United States becomes the 
owner, 16/ then the “innocent owner” defense is inapplicable to 
that contamination. This situation normally will arise when the 
United States operates a business or activity on the property 
that results in the storage, release or disposal or hazardous 
substances (e.g., gasoline stations, metal plating shops, dry 
cleaners, printers, etc.). In this circumstance, the United 
States is responsible for (1) all costs of hazardous substance 
removal and/or remedial action; 17/ (2) providing notice of the 
hazardous substance to a subsequent transferee or purchaser; and 
(3) a warranting covenant to a subsequent transferee or 
purchases. 18/ Because of the potential resulting liability and 


15/ In cases involving illegal drug laboratories, the 
laboratories should be dismantled and all chemicals and equipment 
rd] should be seized and removed in accordance with the DEA Agents 


Manual, Section 6674.0 et seg. 


16/ For purposes of liability under CERCLA (42 U.S.C. 9607), the 
United States is considered an owner of real property after a 
final judgment of forfeiture is entered. Ownership is not 
construed as including the interest which vests in the United 
States pursuant to the “Relation Back” doctrine. (See e.g., 21 
U.S.C. 881(h)). 


17/ Normally, the costs of removal and/or remedial action must 
be borne from funds available to the agency conducting operations 
on the property. EPA’s funds, to include the Superfund, are 
generally not available for remedial actions on federally owned 
property. See 42 U.S.C. 9611(e)(3). Short term or emergency 
responses, known as removal actions, may be undertaken by the 
Superfund at federally owned properties at the discretion of the 


EPA. 
18/ The covenant must warrant that: 


(1) all remedial action necessary to protect human health 
and the environment with respect to any such substance 
remaining on the property has been taken before the 
date of such transfer, and, 


(2) any additional remedial action found to be necessary 
(continued...) 


expense, the USA should approve the operation of such a business 
or activity only in unusual circumstances. 


This policy envisions United States Attorneys exercising 
discretion in the seizure and forfeiture of real property that is 
contaminated or potentially contaminated with hazardous 
substances. Normally, such properties should not be forfeited 
unless there is at least $30,000 in net equity belonging to the 
defendant. Furthermore, such properties should not be forfeited 
when there is reason to believe the property is substantially 
contaminated with hazardous substances and that such 
contamination would render the property unmarketable. Clean-up 
costs can be conside~able particularly when the water table is 
involved. In making this determination, the USA may order an 
environmental assessment which will be paid from the Assets 


Forfeiture Fund. 1]9/ 


If at any point the USA elects, in the exercise of his or 
her discretion, not to proceed because significant contamination 
renders the property unmarketable, the USA should consider the 
following alternatives. 


1. the filing of a release of Lis Pendens (assuming a Lis 
Pendens had been filed) containing notice of the reason 
(significant contamination) for dismissal of the 
forfeiture suit; 


2. the filing of some other document in the county deed 
records containing notice of the significant 
contamination, if such filing is permitted under state 
law); 


3. notification of a federal, state or local environmental 
agency of the significant contamination for purposes of 
appropriate enforcement action; 


4. notification of any lienholders of the significant 


18/(...continued) 
after the date of such transfer shall be conducted by 


the United States. 


42 U.S.C. 9620(h) (3) (B). 


19/ The Chief, Environmental Quality Section, Tulsa District, 
U.S. Army Corps of Engineers (918-581-7877), has agreed to 
conduct environmental assessments for the Department on a cost 
basis. 


contamination for such action as they may want to take; 
and 


5. consideration of prosecution, civilly or criminally, 
for violations of the environmental laws by the private 
owners, the U.S. Attorneys Office should contact the 
Environment Division (Environmental Crimes or 
Environmental Enforcement Sections). 


None of these alternatives are mandatory. Ultimately, it is 
within the discretion of the USA to decide how best to proceed 
when an election not to proceed with forfeiture is made. 


Questions concerning this policy should be directed to the 
Asset Forfeiture Office, Criminal Division (202-514-1263 or FS 
368-1263). 

Attachments 


cc: Barry H. Stern 
Associate Deputy Attorney General 


Monday 
April 16, 1999 
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40 CFR Part 373 

(SWH FRL-3363-8) 


Reporting Hazardous Substance 
Activity When Selling or Transferring 
Federal Real Property 


AGENCY: Environmental! Protection 


ncy. 
ACTION: Fina! rule. 


summary: The Environmenta! Protection 
Agency (EPA) |s today promulgating 
regulations in response lo 
established by section 120(h) of the 
Comprehensive Environmental 
Response, Compensation and Liability 
Act (CERCLA). as amended by the 
Superfund Amendments and : 
Reauthorization Act of 1986 (Pub. L 99- 
499). Under section 120(h), whenever 


any agency, Lor 
inctrumenislity of the United States 
enters into any contract for the sale or 


other transfer of real pruperty which is __ 


owned by the United States, and on 
which any substance was 
stored for one year or more. mown to 
have been released. or disposed of. the 
contract must include notice of the type 
and quantity of such hazardous 
substance, and the time at which such 
storage, release, or disposal took place. 
EPA Is to prescribe the form and manner 
of such notice. Today's final rule defines 
when these requirements apply, and 
prescribes the form and manner of 
notice, as required by section 120(h). 
EFFECTIVE DATE: This fine! rule is 
effective October 17, 1990. These 
regulations end other requirements of 
section 120(h) of the Act apply to real 
property owned by the United States 
that is sold or transferred afler October 
16, 1990. 
avonesses: The official record for this 
rulemaking is identified as Docket 
Number 120FP-TR and Is located in the 


calling 202-382-3048. may 
obtain copies of docket materials as 

for in 40 CFR part 2 A fee may 

charged for copying services. 

FOR FURTHER INFORMATION CONTACT: 
For general information contact the 
RCRA/CERCLA Hotline st 1-800-424- 
9346 (toll-free) or in the Washington 
Metropolitan Area at 202-382-3000. For 
information on specific aspects of this 
final ruie, contact the Office of Waste 


PEST COPY AVAILACLE 
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Federal Register / Vol. SS. No. 73 / Monday. April 16.1990 / Rules and Regulations 


Programe Enforcement (OS-510), US. 
Environmental Protection Agency, 401M 
Street, SW., Washington, DC 20460, 202- 
475-6770. 
SUPPLEMENTARY INFORMATION 
Table of Contents 
L Introduction 

A. Sietutory Authority 

B lnieragency Coordination 
IL Responses to Major Public Comments oa 

the 


D. Application to Custodiel Property 
EB Requirement to Search Agency Files 
F. Definitions 


detail 


The statute specifies that EPA is to 
develop the notice regulations required 
by section 120(h)(2) in consultation with 


-_— —-—— = —_— —-— A 


the Administrator of the Ceneral 
Services Administration (CSA). The 
Agency worked closely with GSA in the 
developmert of the proposal, and has 
consulted with CSA throughoul the 
development of thie final rule. 


_ Additionally, EPA actively solicited 


information and comment from other 
potentially affected agencies dunng the 
proposal stage. and received a number 
of comments on the proposed rule. 


Il. Respooses to Major Public Commeats 
on the Proposed Rule 


available in the public docket to this 


final rule. The major issues raised by the 


implementing 
section 120(h). EPA referred to the 


contain covenants * * °” ii 
clear that the statute end 

today’s rules must apply to federally 
owned real property sales and transfers 
between of the United States. 
between the United States and private 
parties, and between the United Slates 
and state and local governments. 

As previously stated. one commenter 
suggested that “real property” should be 


Foderal Register / Vol. SS, No. 73 / Mondey, April 16,1990 / Ru'es and Regulations 
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defined pursuant lo tie definition found 
in the FPMR at € 101-47 103-12 
However, thet definiUoa eacludes many 
types of public lands Irom beng 
conidered real property. Ae discussed 
above, EPA believes that real property 
la a broad concept. Using the defistion 
of real property in the FPMR would 
greatly Limit the applicability of secuica 
120(b). and consequenUy undermine 
protection of human health and the 
environment 

ln summary, EPA intends that the 
regulations implementing section 120(b) 
apply to the sale or transfer of al! real 
_ property, and that today’s final rule 

applies whenever any agency, - 
department or iastrumentality of he 
United States enters into any contrect 
for the sale or other Lransfer of real 


property. ° 
One commenter suggesied Chat grants 
of easements permaneoUy conveying 
use, occu . and control of real 
y. and leases with options to buy, 
treaied as the equivalent of fee 


only to fee simple conveyances, 
to transfers of property rights such as 
easements. Stil] another commenter 
thai the rule 
section 120(h\{1) act apply to transfers 
. of leases bei wean government egencies. 
The af whether and to what 


subject to these reguletions 
addressed by EPA in developing the 
proposed rule. These questions involve @ 
complicated area af real property jaw, 
and may be affecied by specific deed ar 
yon we yo eee ee 
Accordingly. bol addressed 
these issues in the final rule. 


B. Department, Agency, or 
Instrumentolity 
Early in the development af the 


cons a department, agency, or 
instrumentality of the United States end, 
therefore, subject to the requirements of 
section 120(h)(1). To clarify ds, EPA 
stated in the proposed rule thet, Jor the 
purposes oJ implementing the —is 
requirements of seotion 120(h)(1}, . 
“department, agency, or instrumentality 
of the United States™ means those 
entities or organizations created or 
chartered by the legislative, executive or 
judicial branches of the federal 
government, including those 
corparations that are chartered by ibe 
federal government. 


PEST COPY AV"! 
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Several onmgens:retions commenicd oa 
the applicatruty of section $20(h) with 
regard lo (ev sietus as 
“Instrumentalites” of the United States. 
One commenter suggesied that, because 
Ge term ‘insiwanentality” of the United 
States is a “term of arf applicable to 
many eaules created by the Uniled 
States for widely varying purposes, the 
testo musi be used witb grea! care in 
regulatory proceedings to avoid 
musinierpretavon or unintended 
epplicatica to particular cram stances 
The commenter also stated that its 
orgaruzaticn was not a department, 
agency or insirumentallty of the United 
States within the meaning of section 120 
of CERCLA. However, the commenter 
later stated that EPA itself should act 
seek to determune by regulation the 
sigraficant policy and technical Lesues 
surrounding the interpretation of seciion 
120(b)1} with respect to certain federal 
instrumentalities, including the 


' commenter 


From the above. !t appears that the 
commenter cons ders itself to be, ander 
certain conditions, an instrumentality of 
the United Sistes. However, EPA . 
believes thal the commenter's status es 
en instrumentality of the United States 
is not 80 flexible a8 to alow Rs 
considerafion es such under some 
circumstances but not under others. 
Therefore, since the commenter bes 
stated that it is a federal 
instramentality, and since the statute 
cleerty states that the requirements of 
secfion 120(b) apply to “coy department, 
agency, or inst~umentofity of the United 
States” (emphasis edded), EPA believes 
that tbe of section 


_ 120(h){1) are applicable to the 


commenter. However, EPA does agree 
with the commenter that Ge precise 
definitian of what is or is not an 
“Instramentality* of the United States Is 
beyond the scope of today’s rule Rather 
than attempt such a definition here, EPA 
has decided to leave this determination 
to a case-by-case basis. Therefore, the 
Agency has deleted the definition of 
“department, agency or instrumentality” 
from the final re : 
Another commenter sisted that, while 
generally considered an Instrumeniality 


of the United States, there are specific 
other 


differences between fself and 

enUties of which show dbat 
federal control over its organization is 
far fom complete. While EPA — 
tha! the examples provided by 
commenter illustrate the diflerences 
between the commenters arganizatioa 
and most other federal entities, the 
Agency believes that this rulemaking ts 
not the appropriate place to make @ 
determination of whether the 


ee ee eee 
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commenter ts or is not en 
ingimumentelily for tbe pu-poses of 
impvemen ung section 120(h) 

Ina related comment the seoond 
coramenter stated that property 
acgulred by its organization through 
foreclosure and, therefore. polentially 
rudject lo Cre requirements of sectioa 
12MHh}1) when sold ls owned by the 

te instrumentally rather han 
the United States. Since section 120{b) 
epplies only to property owned by the 
United Sates, the commenter believes 
thal property 2 owns and ells as @ 
corporete Lasirumentallty acting for the 
United States would not be subject to 
the requiresrents of section 120(h}(1). 

This comment Crus raises the broader 
question of when end under what 
conditions property owned by a federal 
instrumentality ts owned by the United 
States. EPA believes that the resolution 
of this question involves considerations 
beyond te of today’s rule and, 
therefore, should not be attempted here. 
EPA expects that edsting statutory end 
case law will be eppliedin the 
appropriate circumstances to determine 
whether is owned by the 
United States and therefore subject to 
tris nite. e ence * 
C. The Cancept of Real Property 

As noted in IL A above, EPA received 
comment on, and has decided not to use, 
the definition of “real property” found la 
ee 4 
implementing the requirements 
section 120[h)[1} Because the law of real 
property bas evolved at he 
state level, EPA believes li Js most 
appropriate to take into consideration 
the common Jaw af the state la which 
the property Ties la determining whether 
@ paricwar owner*h!n righ! constitutes 
“real property” Jor the purpases of this 
rule. However, as a general guide, EPA 
notes (hal the term real property is 
generally used to “designate both things 
which are permanent, fixed and 
immovable, as landa, and righis arising 
out of, or connected with, lands: and 
includes Jand and whatever is affixed 
thereto, and righis arising outolor | 
ennexed to or exercisable within or 
about, the land” (73 Cj.S Propeny 
section 16, 1985} 4 
D. Applicetion to Custodial Property 

In the preamble lo the proposed rule, 
EPA expressed doubt that Congress 
intended the aotice and covenant 
requirements of thie sub-section to apply 
to properties obtained by the United 
States through foreclosure and held in a 
custodial =—oas sale. A number of 
commenters also argued more broadly 
that the sud-section should aot apply ia 
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a veriely of circumstances where the 
storage. release or disposal occurred 
before the federal government! owned 
the property. EPA agrees with these 
commenters in part. and disagrees in 
pert. as discussed below. 

EPA believes that the concer of 
Congress in enacting section 120(h) was 
with federally owned facilities whose 
own operations might involve storage, 
disposal or release of hazardous 
substances. The types of facilities cited 
in ssional discussion of section 
120 included military bases, Department 
of Energy nuclear production facilities, 
and other civilian installations. 
Moreover, nothing in the text or 
legislative history of the statute suggests 
that Congress meant to require agencies 
which had not in some manner been 

ible for the st release or 


respons 
— of hazardous eu to 
terally assume the obligation in 


ais ber 
He al 
reeset Li 
fest 
ye At 


address the “form and manner” of the 
notice to be givert Therefore, the rule 
+ - ~\_rcnemesmmmtad 


exe 
One commenter stated that the 


3EST Uvi 


ae a - an , j bs if .- 
terete 


——— 


property. Including commercial end 
industrial real property, that may be 
acquired by Federe! lending agencies 
through foreclosure or settlement. 
Specifically, the commenter, which le an 
orgenization that makes non-residential 
loans. recommended that 
“* * * Federal lending agencies which 
obtain property through foreclosure or 
settlement and then hold that property 
in a custodie! manner until resale, 
should be exempt from the requirements 
set forth not only in the proposed 
regulations, * * * but also in42US.C 
section 9620(h) and. indeed, in al! other 
sections of CERCLA, including 42 U.S.C 
9607(a), which impose obligations and 
'. bility upon persons merely because 
th :y are deemed to be owners or 
operators of a facility.” In particular, the 
commenter ted that the “Innocent 
landowner” defense in 101(35)(A) of 
CERCLA might exempt federal! lending 
agencies from the notice requirement of 
section 120(h)(1) as well as from liabili 
under section 107. : 

EPA does not believe that a generic 
exemption for commercial or industrial 

ised by forec! id 

be consistent with congressions! intent 
In EPA's view, the duty to give notice is 
not a function of the —-_ 
property was acquired 
circumstances occur while It is owned 
by the government The policy concerns 
underlying the request for such an 
exempUon would not arise under EPA's 
interpretation of 120(h)(1) as applying 
only where storage, release or di 
occurs while the property is owned by 


pgneunem, 
ith respect to the commenter's 


suggestion that Uability under 42 U.S.C 
4s to 

acq government 
foreclosure, EPA believes it be 
inappropriate to attempt to resolve in 
today's the application of 
CERCLA other than section 
120(h)(1). EPA also notes that the 
“Innocent landowner™ defense cited by 
ihe commenter contains its own notice 


whether or not they must also give 
notice under section 120{h){1}. - | 
E Requirement to Search Agency Files 
Several commenters stated that the 
Agency's proposed definition of a: 


complete search of files would 
burden on 


real 
property, and the length 
of time it takes to such property. 
Additionally, one commenter suggested 
that EPA did not have the authorily to 
define each agency's responsibilities for 


_ -~ 
5 
_ ) 4 
- — fe * 


—_ — — _- i 


conducting the file search. Yet enother 
commenter requested thet EPA clarify 
what was mean! by the phrase 
“obtainable without undue burden’ in 
the definition of a complete search of 
agency files. 

EPA enticipates that federal agencies 
will make a reasonable and good faith 
effort to identify potential hazardous 
substance contamination on federally 
owned real property. Beyond this 
genera! statement. |t would be very 
difficult to reasonably define this term 
without reference to the mynad of 
situations under which the different 
agencies will become subject to the 
requirements of section 120(h)(1). It is, 
therefore, difficult to provide an 
elTective yet reasonable framework in 
the regulation for a complete search. 
EPA has therefore dropped the 
definition of “complete search of agency 
files” from the regulation 
F. Definitions 

EPA did not receive any comments on 
the specific definitions that were 
proposed for hozordous subs .ances, 
storage. release, and disposal. 
Therefore. x 7 ——~" for 
those terms have incorporated into 
today's final rule. 


jurisdiction 
scope of today's rule. 
Additionally, severs! comments were 


received on the proposed quantitative 
level below which the notice 
for the storage of hazardous 


requirement 
substences would not apply (in other 


1. Storage Trigger ° 

In the proposed rule. EPA stated tha! 
pe re ee 
pane 
quantities of hazardous substances that 


signi 
of human health and 
Additionally, the Agency stated that the 


_ storage of hazardous substances is not 


tantamount to their release and/or 
disposal and. in turn. may present less 
of an environmental! threat. For various 
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reasons d.scussed in the proposal. but 
especially because generators of 100 
hilograms or less per month of 
hazardous waste are alowed fo slore up 
to 1000 kilograms on si!*. EPA proposed 
thet 1000 ki/ograms would be an 
appropriate tngger | vel for the section 
120(h}(1) notice requirement for the 
storage of hazardous substances. 
Several commenters suggesied using 
the reportable quantities (RQs) for 
CERCLA hazardous substances found at 
40 CFR 302.4 a8 the quantitative level 
below which the storage of hazardous 
subsiances wou!d not requre notice 


if 
i 
| 


i 
: 


¢ 


uf 
| 


Hy 
3 
i 
ri 


ii 
fi 
Li 


: 
ile 
ae 


| 
| 
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re'ease of hazardous aul siances will not 
require not: ication under ecction 120(h), 
eod hae incorporated Uicse release 
lagers into today's fine! rule. 

One commenter suggested using RQ 
velues es quantitative levels below 
which the notice requirement for the 
d.spose! of hazardous substances under 
section 120(h)}{1) would not apply. EPA 
has considered incorporating such en 


and 
Recovery Act (RCRA), which has sot 
established any type of 


quantilauve 
triggers for such an activity, EPA has not 


dis of hazardous substances under 


Ht 
it 
HU 
a 


i 


Ts 
ff 
é 
g 
9 


} 
4 


major ru'es Mejor ruice are defined as 
those |bely !o result in: 

1. An enn-al cost 'o economy of $100 
million of more: or 

2 A major increase in costs or prices 
for consumers or ind. vidual industries: 
or 

3. Significant adverse effects on 
compeulon employment, investment 
innovator, cr international trade. 

Because 1s proposed rule aflecis 
only agencies. departments, or 
instrumentaltes of the United Sistes, 
no forma Regulatory lmpact Analysis 
was conducted. However, EPA has 
concluded based on 4 survey of the 
aussber of federal agencies 
sell or trans/er each year, and the cost 
to the agency of complying with the 
notice provisions of section 120(h)(1), 
that the cost of the regulation to the 
government falls well below the $100 
gullion thres*old of « major rule. 

This rule bas been submitted to the 
Office of Managemest and Budget for 
review as required by Executive Order 
No. 12291. -e ee 


Pursuant to the Regulatory Flexbility 


analysis that the 
emell businesses, smal organizations, 


contained in this rule are 


Act of 1980. 44 U.S.C. 3501, ef seg. 
IV. References 


(1) US. EPA “Background Document 
for the Federal Real Property Transfer 


EPA. OWPE. Washington. DC, 1987. 
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List of Subjects ic 40 CFR Part 373 


Federal facilities. Federa! rea! 
property transfer, Environmental 
protection, Hazardous eubs'ances. 
Hazardous maternala, Reporting aad 


Bei 
a 
i 

1 


: 
| 


amended as follows 
L. Part 373 Is added to read as follows: 


63721 General requirement. 
After the last day of the six month 


period beginaing on Apri 14 1990, 
whenever any agency. or 


of euch hezerdous subslance sad noUce 
of the ime et which such 

release. or daposal ‘ook place. w (be 
extent such information is evadable o&8 
the basis cf e comp.e'e search of agency 
les. 


43732 Appucaddty. 

(a) Except as ctherwue provided ia 
this section, the noUce required by 40 
CFR 3713.1 applies whenever tbe Uniled 
States eniers into any contract for the 
sale or other transier of real property 
which is owned by be United States 
aod oa wich any hazardous subsiance 
wes sored for oce year or Bure, known 
to bave been released or disposed of 

(>) The sotice required by 0 CFP. 
373.1 for the storage for one year or 
more of hezardous » stances applies 
only when haza: cous subs!acces are or 
bave been stored in quantiGe: crester 
thac or equal to 1000 kilograms or the 
hazardous substance s CERCLA 


’ 
reportable quaatity found a! «© CFR 
302.4, whichever is greater. Hazardous 
substances that are also listed under 
CFR 281.30 as acutely hazardous westes. 
and tha! are stored ‘or one year or ore. 
are subject to the notice requirement 
whea stored in quasuues grester ‘han or 
ecual to one ilogam 

(c) The notice required by 40 CFR 
371.1 for the know release of hazardous 
subdstances apples or y when 


_ Sazardous substances are or have been 


released in quantt: . greater then or 
equal to the substance’ s CERCLA 
reportable quantity ‘ound st «0 CFR 
w2e 


$373.3 Content of sctca 
The notice required by @ CFR 373.1 
must contain he folowwng wlorme ton 
(a) The name of tbe bazardous 
szabdstance. the Cheaucal Abstracts 
Services Repstry Number (CASRN) 
where eppucadie Se regusiory 


sytony:s far the Saserdous ewbsiance 
os isted in @ COR MOL 4 where 
app..cabie. ibe ACRA hetardous waste 
number specied in w CFR 1 
where eopilcatic the gusau!ly 's 
nlograme and pounds o/ the hazardous 
substasce thai bas bees stored for one 
year or more or ows 'o have been 

me eased. of disposed 3! on the prope-ty. 


deposi. myection 4, 
leaking or placing: any 
substance ite oro) acy ‘and or weter 
so Ae! such bacavdous substance or ary 
constituent the-ec/ tay enter tbe 
eavironment a De emulied nto the wr or 
discharged intc any walera ncluding 
fo unc weter. 

‘FR Doe -S808 Ped + 1 >-a2 8 OS om 
me or eee 


~ ee nr eee we we eee ek 


Land and Natura! Resources Division 
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Wrice f the Avusiatt Afiorme, Ceneraj Weshimgtorn DOC 50530 
May 16, 1990 
“EMORANDUM 
TO: Edward S$. G. Dennis, Jr. 


AsSSistant Attorney General 
Criminal Division 7 
FROM: Richard 8. Stewart Ds 

Assistant Attorney General 

Environment and Natural Resources Division 


SUBJECT: Emvironmental Liability in Relation to Federal 
Property Ownership: New EPA Regulation 


Attached is a comprehensive memorandum regarding new 
regulationms which will affect federal agencies that own 
contaminated property and later sell or transfer it. As you 
know, comcerns about such liability prompted former Acting 
Associate Attc ney General Whitley to issue a letter which limits 
law enforcement forfeiture activities due to such liability. 


The mew EPA regulation should allow greater use of 
forfeiture without liability for contamination which was not 
caused by the agency which takes ownership. 


After you review this memorandum, I propose discussing it 
with the Advisory Committee of United States Attorneys (at the 
upcoming meeting om May 21) as well as other appropriate 
components in order to help develop operational guidelines for 
law enforcement agencies, and determine the best way to 
communicate these guidelines. We have already been engaged in 
discussions with the Asset Forfeiture Office. 


Please let Deputy Assistant Attorney General Barry Hartman 
or me know if you have questions or concerns. 


cc: Barry #8. Stern 
Cary Copeland 
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Land and Natural Resources Division 


Office of the Assistant Attorney General 


Washington, DC. 20530 


May 16, 1990 
MEMORANDUM 
TO: Edward S. G. Dennis, Jr. 
Assistant Attorney General 
Criminal Division 
FROM: Richard B. Stewart Kf 7 he 
Assistant Attorney Gerferal 


Environment and Natural Resources Division 


SUBJECT: Environmental Liability in Relation 
to Federal Property Ownership: New 
EPA Regulation 


SUMMARY 


This is to advise you of a recent regulation 
promulgated by the Environmental Protection Agency (EPA) 
concerning the hazardous substance activity reporting 
requirements for federal agencies when selling or transferring 
federal real property. The regulation implements Section 120(h) 
of the Comprehensive Environmental Response, Compensation, and 
Liability Act (CERCLA or Superfund), 42 U.S.C. § 9620(h). The 
regulation should assist the law enforcement components in the 
Department in establishing procedures for seizure and forfeiture 
of property that may be contaminated with hazardous substances. 


EPA’s regulation governs the notice federal agencies 
must give when selling or transferring real property on which 
hazardous substances have been stored, released or disposed of. 
Federal agencies must include in the contract of sale or transfer 
notice of any hazardous substance which "during the time the 
property was owned by the United States” was “stored for one year 
or more, known to have been released, or disposed of.” The 
notice must include the "type and quantity of such hazardous 
substance and notice of the time at which such storage, release, 
or disposal took place, to the extent such information is 
available on the basis of a complete search of agency files.” 55 
Fed. Reg. 14212 (April 16, 1990), to be codified at 42 C.F.R. § 
373.1. Because the regulation focuses on hazardous substance 
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conditions which occurred during the federal ownership, federal 
law enforcement agencies will not bear the burden of concern over 


waste problems created by prior owners. 


The regulation constitutes a government interpretation 
of Section 120(h), which establishes special conditions for 
federal agencies when they transfer property. Many agencies, 
including the Department, have been concerned over their exposure 
to clean up and other costs under the environmental laws, in 
particular CERCLA, when they obtain real property particularly as 
a result of forfeiture proceedings in connection with law 
enforcement activities. To assist the Department in both 
understanding this regulation, and assessing its potential 
liability for environmental contamination on real property, I am 
providing an additional explanation of the pertinent provisions 
of federal environmental law. 


CERCLA BACKGROUND 


- CERCLA establishes both funding and 
authority for EPA to undertake clean up of hazardous substance 
sites, and also structures a liability scheme under which persons 
who fund clean up of hazardous substances may recover their 
costs. EPA’s funds, known as the Superfund, are generally not 
available for response actions on federally owned property.1/ As 
a result, federal agencies must plan and budget for clean up of 
hazardous substances at their own property. 


The heart of CERCLA rests in its liability scheme, 
found primarily in Section 107, which establishes classes of 
persons who may be liable for clean up costs. Liable parties 
include (1) owners and operators of facilities; (2) certain prior 
owners and operators; (3) generators, i.e., those who arrange for 
the disposal of waste; and (4) transporters of waste. 42 U.S.C. 
§ 9607(a). Facility is a broadly defined term, including 
landfills, pits, buildings, vehicles, and “any site or area where 
a hazardous substance has been deposited, stored, disposed of, or 
placed, or otherwise come to be located.” 42 U.S.C. § 9601(9). 
Consumer products in consumer use are excluded. 


Liable parties may be held liable for the costs of 
removal or remedial actions, natural resource damages and health 
assessments, as each of these terms is used in CERCLA. 42 U.S.C. 
§ 9607(a). Generally these costs are incurred by a federal or 
state governmental entity, which then seeks to recover from 
liable parties. CERCLA also permits actions for contribution 


1/ See Section 111(e)(3), 42 U.S.C. § 9611(e) (3), E.O. 12580 
§§ 2(a), 2(e), 9(i). Short term or emergency responses, known as 
removal actions, may be undertaken by the Superfund at federally 
owned properties at the discretion of EPA. 
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among and between liable parties. 42 U.S.C. § 3613(f)(1). In 
such suits, the court is to “allocate response costs among liable 
parties using such equitable factors as the court deems are 


appropriate.” Id. 


» CERCLA recognizes few defenses. 
Under Section 107(b), the only defenses to liability require 
proof that the 


“release or threat of release of a hazardous 
substance and the damages resulting therefrom 
were caused solely by -- 

(1) an act of God; 

(2) an act of war; 

(3) an act or omission of a third party 
other than an employee or agency of the 
defendant, or than one whose act or omission 
occurs in connection with a contractual 
relationship, existing directly or indirectly 
with the defendant. . .” 


To invoke the CERCLA “third party” defense, the liable party must 
also demonstrate (1) exercise of “due care with respect to the 
hazardous substance concerned” and (2) taking of “precautions 
against foreseeable acts or omissions” of possible third parties. 


See 42 U.S.C. § 9607(b) (3).2/ 


Government “innocent landowner” defense. In 1986, when 
Congress amended CERCLA, it supplemented the third party defense 
to address the so-called innocent landowner. Concerned that the 
contracts for sale and transfer of property would put subsequent 
purchasers in a “contractual relationship” that would vitiate the 
availability of the third party defense, Congress added detailed 
definitional requirements to address such circumstances. Section 
101(35) defines “contractual relationship” to include land 
transfer arrangements with specified limitations; a party meeting 
these limits is, notwithstanding the land transfer, eligible to 
invoke the third party defense. 


The conditions established in Section 101(35) for the 
innocent landowner defense are as follows: 


2/ Federal agency compliance with EPA’s Section 120(h) property 
transfer regulations does not constitute a defense to liability 
for cost recovery under CERCLA. The liability regime governs 
when someone else may seek to hold a party liable for cleanup 
costs. The property transfer regulation, on the other hand, does 
effect the federal agencies’ obligation to clean up property, 
since the pendency of suits or claims by third parties is 
irrelevant to Section 120 responsibilities. 


- acquisition of the property “after the 
Gisposal or placement of the hazardous 
substance on, in, or at the facility,” and; 

- either: 

no knowledge of the 
hazardous substance, or 


"The defendant is a government 
entity which acquired the facility 
by escheat, or through any other 
involuntary transfer or acquisi- 
tion, or through the exercise of 
eminent domain authority by 
purchase or condemnation” or 


acquisition of the property by 
inheritance or bequest, but; 


"if the defendant obtained 
actual knowledge of the release or 
threatened release of a hazardous 
substance at such facility when the 
defendant owned the real property 
and then subsequently transferred 
ownership of the property to 
another person without disclosing 
such knowledge” no defense under 
Section 107(b) will be available. 


Together, Section 107(b)(3), with the definitions in 
Section 101(35), allows a government entity which acquires 
through involuntary means (this includes seizures and 
forfeitures, which are “involuntary” to the law enforcement 
violator) to invoke a defense from liability for hazardous 
substance contamination found on real property as a result of 
prior owner’s activities if that federal agency (1) exercises due 
care once it owns the property, (2) secures the property from 
other third party actions, and (3) provides notice to any 
transferee of those hazardous substance conditions about which it 


knows. 3/ 


Section 120 Obligations. In 1986, Congress expressed 


particular concern about the slow pace of clean up at major 
federal facilities. For the most part, the debate concerned 
large federal properties such as military bases and defense 
production facilities, nuclear and conventional. CERCLA had, 
since its enactment in 1980, included a waiver of sovereign 


3/ Steps necessary to meet these conditions will, of course, 
vary from site to site. 


- 5- 


immunity, subjecting federal agencies to the requirements of the 
federal statute. However, compliance had been slow. Congress 
responded in 1986 with detailed provisions in Section 120, 
designed to assure that federal facility clean up was made 
subject to EPA oversight, and that federal agencies thoroughly 
inventoried and reported on hazardous substance practices in 


their operations. 


The Section 120 obligations are organized around 
reporting of hazardous waste facilities and subsequent clean up 
schedules for those sites posing sufficient threat to warrant 
inclusion on EPA’s National Priorities List. Thus Sections 
120(b) and (c) require federal agencies *o report to EPA, for 
maintenance on a Federal Agency Hazardous Waste Compliance 
Docket, facilities engaged in the storage, treatment or disposal 
of hazardous waste (see 42 U.S.C. § 3016); any information 
provided in permit applications or other reports required for the 
storage, treatment or disposal of hazardous wastes (see 42 U.S.C. 
§§ 3005, 3010)4/; and any information required to be reported 
when notice is given of a hazardous substance release (see 42 
U.S.C. § 9603). From this information, EPA is to oversee the 
conduct of “preliminary assessments” of the federal properties, 
and evaluate such facilities to determine if they should be 
listed on the National Priority List. 42 U.S.C. § 9620(b), (c). 


For federal facilities on the National Priority List, 
Section 120(e) provides a detailed arrangement for conduct of 
appropriate remedial investigations and feasibility studies (the 
RI/FS) necessary to select a remedy, and schedules for the 
conduct of such remedial actions as are found to be needed. 42 


U.S.C. § 9620(e). 


Section 120(j) allows the President to issue special 
orders exempting Department of Defense and Department of Energy 
facilities from any CERCLA requirements, if necessary to protect 
the national security interests of the United States. There are 
conditions on this authority, including notification to Congress 
and a limitation of one year, with the authorization to extend. 


42 U.S.C. § 9620(3). 


Section 120(h) Requirements. Section 120(h) addresses 
property transferred by Federal agencies. The section, which has 
been construed in EPA’s recent regulations, provides in brief the 
following: Subsection (1) requires notice in the contract of 
sale or transfer of hazardous substances stored, released or 
disposed of at federally owned property; Subsection (2) requires 
EPA to promulgate regulations establishing the form of the notice 


4/ These basic reporting requirements are found in a companion 
statute, the Resource Recovery and Conserv;:tion Act, addressed 


briefly below. 
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required; Subsection (3) requires notice in any deed transferring 
federal property of the hazardous substances on the property and 
any remedial action taken. It also provides that such deed will 
include a covenant that necessary remedial action has been 
undertaken and that the United States will conduct any additional 
remedial action found to be necessary after the transfer of the 


property. 


On its face, Section 120(h) might be read to impose 
enerous obligations on federal property owners, resulting ina 
situation where the United States would be perpetually 
responsible for hazardous substances found on any of its 
properties, without regard to how long the property was held or 
what government function was performed at the property. It 
appears from the legislative history of the 1986 amendments, 
however, that in Section 120 Congress was principally concerned 
with federal facilities engaged in waste generating practices. 
There is no indication that Congress intended law enforcement 
agencies, who come to own property temporarily and in the course 
of punishing violations of the law, to carry the burden and 
expense of perpetual clean up of such properties. As a result, 
EPA’s regulation construes Section 120(h) to provide a more 
reasonable reading, consistent with legislative purpose. 


The preamble to the regulation explains this 
interpretation: 


EPA believes that the concern of 
Congress in enacting section 120(h) was with 
federally owned facilities whose own 
operations might involve storage, disposal or 
release of hazardous substances. The types of 
facilities cited in Congressional discussion 
of section 120 included military bases, 
Department of Energy nuclear production 
facilities, and other civilian installations. 
Moreover, nothing in the text or legislative 
history of the statute suggests that Congress 
meant to require agencies which had not in 
some manner been responsible for the storage, 
release or disposal of hazardous substances 
to unilaterally assume the obligation in 
section 120(h)(3) of remedying the 
contamination prior to sale and warranting 
that contamination that came to light after 
sale would also be corrected. In addition, 
section 120(h)(1) requires the notice to 
contain information about the type and 
quantity of hazardous substance stored, 
released, or disposed of, and the time at 
which such storage, release or disposal took 
place. It is unlikely that the agency would 


A 
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be expected to have such detailed information 
with respect to an activity which tocr place 
before the agency held the property. 


Therefore, it is EPA’s belief, in light 
of the overall statutory scheme, that section 
120(h)(1) was meant to apply where the 
storage, release, or disposal referred to in 
the statute occurred during the time the 
property was owned by the Federal government. 


55 Fed. Reg. 14210. Consistent with this interpretation, EPA’s 
regulation requires: 


. » » whenever any department, agency, 
or instrumentality of the United States 
enters into any contract for the sale or 
other transfer of real property which is 
owned by the United States and at which, 
during the time the property was owned by the 
United States, any hazardous substance was 
stored for one year or more, known to have 
been released, or disposed of, the head of 
such department, agency, or instrumentality 
must include in such contract notice of the 
type and quantity of such hazardous substance 
and notice of the time at which such storage, 
release, or disposal took place, to the 
extent such information is available on the 
basis of a complete search of agency files. 


55 Fed. Reg. 14212 (emphasis added). 


The regulation does not directly address the Section 
120(h) (3) deed and covenant requirement. Although it could be 
argued that subsection (h)(3) should be read more broadly than 
subsection (h)(1),5/ we believe that it should be read in 


5/ The deed must provide information about the nature of 
hazardous substance activity, "to the extent such information is 
available on the basis of a complete search of agency files.” 
The covenant is to warrant that “(i) all remedial action 
necessary to protect human health and the environment with 
respect to any such substance remaining on the property has been 
taken before the date of such transfer” and that any additional 
remedial action found to be necessary will be conducted by the 
United States. See 42 U.S.C. § 9620(h)(3)(A), (B). Since 
Congress again tied the federal agency’s obligations to a search 
of its own files, using language parallel to subsection (h) (1), 


it is logical that the obligation to clean up and warrant the 
(continued...) 


consonance with subsection (h)(1). As a result, the obligation 
to include information in the deed, including warranties with 
regard to clean up, will cover only those hazardous substance 
activities which are subject to the notice requirement of Section 
120(h) (1). On the same reasoning which supports not requiring 
agencies to give Section 120 (h)(1) notice of events which did 
not occur during their ownership, the statute does not suppore 
requiring the agencies to provide warranties for hazardous waste 
activities which did not occur during their ownership. 


» Although 


EPA’s regulation limits the burden of notice required of federal 
agencies under Section 120(h), federal agencies must take care to 
assure that they can invoke the so-called “innocent landowner” 
defense described above. In order to do so, notice of known 
hazardous substance activities on federal properties must be 
provided prior to sale or transfer. We recommend that 
Departmental components establish routine practices of assembling 
sufficient information to give notice to prospective purchasers 
of those hazardous substance activities which the agency knows 
have occurred on the property, even where our information 
reflects that the hazardous substances were stored, released or 
disposed of prior to governmental ownership. Even though the EPA 
Section 120(h) regulation might permit an agency to give notice 
of solely those hazardous substance activities which occur during 
governmental ownership, Section 107(b), as clarified by Section 
101(35) mandates that the governmental entity who seeks to invoke 
an “innocent landowner” defense must provide notice to purchasers 
of known hazardous substance activities. For Section 120(h) 
disclosure, practices during federal ownership are sufficient; to 


5/ (...continued) 

clean up applies to the same property as the obligation to give 
notice. A broader reading would make the United States 
perpetually the guarantor of the environmental health of any 
property that ever enters government inventories, even if the 
agency had no knowledge of the conditions and no obligation to 
provide notice. It is more likely that Congress intended 
governmental responsibility under subsection 120(h)(3) to cover 
the same property as the notice requirements of subsection 


120(h) (1). 


This reading also makes sense since Section 120(h) does 
not exculpate federal agencies from CERCLA liability parties 
under Section 107(a) even where it does not have a notice or 
covenant responsibility under Section 120(h), although those 
circumstances should be rare. Thus, in the event an agency 
provides notice and covenants based on a complete search of its 
files, but additional information demonstrates other hazardous 
substances for which the agency is a responsible party, the 
agency may bear liability for cleanup costs incurred. 


} 7 
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gualify for the defense, however, any information about 
activities prior to federal ownership should also be disclosed. 6/ 


In sum, while CERCLA Section 120 adcresses supplemental 
responsibilities for federal agencies, governmental entities must 
also observe their obligations under other sections of CERCLA. 
Departmental components should take the steps necessary to assure 
that they can invoke the one defense from liability which 
Congress made specifically available to the governmental property 


acquirer.7/ 
RCRA BACKGROUND 


While the primary purpose of this memorandum is to 
advise you of requirements under CERCLA, federal agencies 
handling hazardous substances also need to be familiar with the 
companion statute, the Resource Conservation and Recovery Act 
(RCRA), 42 U.S.C. §§ 6901 - 6992. RCRA is designed generally to 
manage ongoing activities involving handling of solid and 
hazardous waste. A few provisions are pertinent to this 
memorandum’s discussion of CERCLA. Broadly, while the CERCLA 
provisions addressed herein concerned federal real property, RCRA 
concerns itself with the personal property--the hazardous 
substances, containers, equipment or other materials.8/ 


6/ For example, property used as a drug lab nay be seized with 
certain hazardous chemicals on site, which law enforcement 
officers will dispose of properly. Information obtained from 
witnesses or informants may address where other drugs were 
processed, where wastes or bad batches were dumped or other 
information about contamination at the site. The information 
concerning what we do with hazardous substances during our 
ownership is pertinent to the Section 120(h) requirements. The 
information concerning previous disposals is pertinent to 
invoking the “innocent landowner” defense and should be disclosed 


for that reason only. 


7/ As addressed above, CERCLA subjects federal agencies to 
potential suit from any party who incurs costs as a result of 
cleaning up hazardous substance contamination. Federal agency 
compliance with Section 120(h) is not a defense to claims by 
these governmental or private entities that they have spent money 
to clean up contamination resulting from governmental property or 
activities. Rather, allegations of non-compliance with the 
Section 120(h) obligations would provide a different cause of 
action against the federal agency, likely arising under the 
"“citizen’s suit” provision, 42 U.S.C. § 9659(a) (1). 


8/ Under RCRA, sovereign immunity has been waived to state and 


local regulation of solid and hazardous waste. Federal agencies 
(continued...) 
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Where federal agencies have hazardous waste on their 
property, they wil. generally have to comply with RCRA in the 
handling and disposal of that waste. RCRA governs storage, 
treatment and disposal of hazardous waste, requiring entities who 
conduct such activities to have permits. All persons must assure 
that hazardous waste is stored, treated or disposed of at 
permitted RCRA facilities. For Department components taking 
property in the course of law enforcement efforts, this will 
generally mean securing and disposing of any hazardous waste in 
accordance with RCRA, usually by contracting for transport and 
disposal in a permitted facility. Without going through all of 
the details of RCRA regulation, it is important to note that 
storage of most hazardous wastes at a location for longer than 90 
days requires that the facility be permitted as a storage 
facility. As you review Departmental practices, please assure 
that waste materials are being handled lawfully and are not 
maintained or disposed of at unpermitted facilities. 


You should also be aware that federal agencies engaging 
in hazardous waste activities may be required to give notice of 
those activities to EPA. As summarized above, RCRA Section 3016 
requires federal agencies to maintain an inventory of sites at 
which hazardous wastes are stored, treated or disposed. 42 U.S.C. 
§ 6937. Under these requirements, for example, a federal entity 
which takes real property on which hazardous waste has been 
stored could, after the passage of time, itself become 
responsible for a RCRA storage facility, and have to give notice 


to EPA. 


CONCLUSION 


Department components involved with property on which 
hazardous substances are found must consider the potential 
responsibility under federal environmental laws outlined in this 
memorandum. The recent EPA Federal Property Transfer Regulations 
reflect an effort to reduce the burden that CERCLA places on law 
enforcement agencies. As there are a multitude of specific 
circumstances in which the statutes and regulations are applied, 
we are happy to continue to work with the Department components 
in applying these laws. 


Attachments 


8/ (...continued) 
must therefore comply not only with federal law, but with state 
and local law as well. See 42 U.S.C. § 6961. 


A 


ATTACHMENT C 


NOTICE, COVENANT and WARRANTY 


NOTICE [For Contract of Sale and for Deed) 


This notice provides information concerning hazardous 
substances known or believed to have been stored, released or 


eapesss of at (provide common identification of the property, 


yp The United . of America cone the described 
property as a result of deed [dated; record book entry) : 
The [mame of agency(s)] has (have) provided the information 


contained herein for the time period(s) indicated based on a 
complete search of agency files. 


This notice is to be recorded with the deed transferring 
title of this property to pursuant to a 
contract or option dated (fill in date) . 


A. Hazardous Substances Known to have been Released, 
Disposed of or Stored during United States Ovnership 


Information provided in this part addresses the period from 


[date of deed) to [date of sale) , [being the period 
when the [name of agency] had administrative jurisdiction over 
the subject land, or being the entire period in which title was 


vested in the United States,]) based on a complete search of 


agency files. [repeat for other agency(s) if needed) 


1. Identify any hazardous substances removed from the 


site for disposal. 


[e.g., provide information from, summarize or attach manifests 
identifying any hazardous substances disposed of from site by 
United States or other notification of hazardous substances 
provided to federal, state or local agency. } 


2. Identify any hazardous waste storage, treatment or 
disposal units on the site. 


[e.g., provide information from, summarize or attach any permit 
_© permit application or other notice provided by U.S. 
Environmental Protection Agency or state or local agency with 
responsibility for hazardous substances. } 


3. Identify any other information concerning hazardous 
substances stored, disposed or released on the property 


[e.g., summarize any information concerning hazardous substance 
activity reported by witnesses. } 


4. Where property was used, in whole or in part, for, 
or potentially affected by, continuing operations which generate 
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hazardous substances, identify all such operations and substances 


[e.g., for 
property on which hazardous substances were in use during United 
States ownership, provide information from, attach or summarize 
any: permits, notifications, reports or documentation concerning 
hazardous substances prepared, filed or submitted during the time 
of United States ownership. Include such documentation whether 
prepared by the United States, its agencies, or private tenants, 
residents or occupants on the real property. } 


B. Actual Knowledge of Hazardous Substances at Property, 
without regard to United States Ownership 


Information in this part addresses hazardous substances 
which may have been stored, released or disposed of prior to 
United States ownership. To the extent possible, this 
notification also describes the source of the information. The 
United States cannot assure that information based on reports by 
other persons, indirect evidence or other sources is accurate in 


all respects. 


1. Describe any known instances of authorized or 
permitted storage, disposal or release of hazardous substances at 


the property 


[e.g., provide information from, attach or summarize any permits, 
notifications, reports or documentation concerning hazardous 
substances issued to prior owners or prior operators and located 
at property) 


2. Describe any known instances of unauthorized or 
unpermitted storage, disposal or release of hazardous substances 


at the property 


[e.g., indirect evidence from conditions at site, reports from 
informants, witnesses, evidence from state or local regulatory 
entities. | 


C. Definitions 


1. “Hazardous substances” has the meaning provided in 
42 U.S.C. § 101(14) and 40 C.F.R. §§ 300.6 and 302.4 and thus 
includes all hazardous wastes identified and listed pursuant to 
40 C.F.R. part 261. 


2. Descriptions of hazardous substances shall include, 
to the extent such information is known and is appropriate, the 
common name, the chemical abstracts name, the chemical abstracts 
number and the EPA hazardous waste number, or other information 


~ 
7 . - 
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sufficient to describe the substance. Material safety data 
sheets should be provided to prospective buyers. 


3. *Disposal” and “storage” shall have the meanings set 
forth in 42 U.S.C. §§ 6903(3), (33) and regulations promulgated 
thereunder. “Release” shall have the meaning set forth in 42 
U.S.C. § 9601(22) and regulations promulgated thereunder. 


COVENANT and WARRANTY [for Deed) 
The United States hereby covenants and warrants that-- 


(i) all remedial action necessary to protect 
human health and the environment with respect to 
any such substance identified in part A of this Notice 
remaining om the property has been taken before th 
date of such transfer, and 


(ii) amy additional remedial action found to 
be necessary with respect to any such substance 
identified in part A of this Notice after the date of 
such transfer shall be conducted by the United States. 


EXHIBIT 


CHARGING MULTIPLE § 924(c) (1) COUNTS 


An examination of the relevant case law suggests that, as a 
general rule, there must be a separate underlying or predicate 


offense -- be it a conspiracy or a substantive offense -- for each 
§ 924(c)(1) count in an indictment. United States v. Chalan, 
812 F.2d 1302 ‘tn Cir. 1987) (ome of the two § 924(c) (1) 


comvictions vacated because the two underlying offenses charged in 
the indictment comstituted a single offense for double jeopardy 
purposes). cert. denied, 109 S.Ct. 534 (1988); United States v. 
Rawlings, $21 F.2d 1543 (llth Cir. 1987) (two separate underlying 
offenses of bank robbery supported two § 924(c)(1) counts in 
indictment); United States v. Torres, 862 F.2d 1025 (3d Cir. 1988) 
separate underlying offenses of conspiracy to distribute cocaine, 
and assault, supported two § 9324(c)(1) counts in indictment); 


United States v. Henry, 378 F.2d 937 (6th Cir. 1989) (ome of the 
two § 324(c)(1) comvictions vacated because of an improperly 
drafted indictment, but separate underlying offenses of 


manufacturing a controlled substance and possession with intent to 
distribute could support two § 924(c)(1) counts in indictment). 


Despite this general rule, the Criminal Division has argued 
that in certain circumstances a single underlying conspiracy count 
may support multiple § 924(c)(1) counts in an indictment. Recently 
the United States Court of Appeals for the Eleventh Circuit 
affirmed -- unfortunately without opinion -- the multiple 
§ 924(c) (1) comvictions of one Schwark. The evidence presented at 
trial showed that Schwark was a member of a drug trafficking 
conspiracy that began in 1985 and ended in 1988; the evidence also 
showed that Schwark, while going about the business of distributing 
cocaine, used three identifiably different firearms during three 
identifiably different transactions at different times during the 
lengthy conspiracy. As the Criminal Division stated in its brief 
"there is mo good reason to suppose that Congress intended that a 
defendant who creates multiple and separate independent harms with 
different weapons on temporally distinct occasions should be 
pumished with onmly a single § 324(c)(1) sentence merely because 
those sultiple separate harms were created within the context of 
a single protracted drug trafficking conspiracy." 


EXHIBIT 
E 


CIVIL FORFEITUR’ ISSUES 
AND THE 
RIGHT TO FINANCIAL PRIVACY 


I. Mortgage Rights of Financial Institutions 
A. What is forfeitable 


1. Drug proceeds, and any property, real or personal, 
purchased with drug proceeds. 21 USC 881(a)(6); 21 USC 


853(a) (1). (Examples: the cash seized from the drug 
dealer; the house the dealer bought with his drug 
profits.) 


2. Real property used to facilitate a drug offense. 21 USC 
881(a)(7)7 21 USC 853(a) (2). (Examples: the house the 
drug dealer used as his base of operations. ) 


3. Conveyances used to transport drugs or facilitate the 
transportation, sale or possession of drugs. 21 USC 
881(a) (4). (Examples: the airplane used to import the 
drugs; the car driven by the purchaser to the scene of 
the drug sale.) 


4. Any property, real or personal, “involved" in a money 
laundering offense, and any property purchased with such 
property. 18 USC 981(a)(1) (A); 18 USC 982(a)(1). 


a. The actual money being laundered. (Example: the 
million dollars wired by a South American drug 
dealer to an account in Miami; the proceeds of a 
stock swindle being wired to Switzerland.) 


b. Property used to facilitate the laundering. 
Example: the real property exchanged for cash as 
part of a money laundering scheme.) 


c. Property purchased with previously laundered money. 
(Example: the house purchased with the million 
dollars wired into the Miami account by the South 
American drug dealer.) 


5. Any property, real or personal, purchased with proceeds 
of a foreign drug offense, 18 USC 981(a) (1) (B). 


6. Proceeds of a crime involving bank fraud, 18 USC 
981(a)(1)(C); 18 USC 982(a) (2). 


B. Forfeiture in Criminal Cases 


1. In a criminal case, forfeiture is used as an alternative 
means of punishing the criminal. Any property the 
criminal has at the time of sentencing is subject to 
forfeiture if it falls within one of the categories 
described above. 18 USC 982; 21 USC 853. 
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If the criminal no longer has the property in question, 
the court can order him to forfeit something else of 
equal value, even if this substitute property was not 
involved in the crime. 21 USC 853(p). (See discussion 
of “substitute assets" below.) 


It is clear, however, that the government is entitled to 
punish only the criminal defendant and may not deprive 
any third party of a lawfully acquired interest in the 
property. 18 USC 853(n). (See discussion of “innocent 
owners" below ) 


Forfeiture in Civil Cases 


Forfeiture in a civil action, however, is a little more 
complicated. No one has been convicted of anything 
necessarily; the government isn't out to punish anyone; 
it is simply out to take possession of property that now 
belongs to the government because it was used to commit 
a crime. 


This is because, under the “relation back doctrine", 
title to property passes to the government at the time 
the illegal act giving rise to forfeiture occurs. 18 USC 
981(f); 21 USC 881(h). United States v. $5,644,540 in 
U.S. Currency, 799 F.2d 1357 (9th Cir. 1986). 


Thus in a civil case, where it is the property itself 
that is being sued, it doesn't matter that the present 
owner of the property is not the one who committed the 
illegal act. What matters is that the property itselt 
was involved in the act giving rise to forfeiture. 


Therefore property may be subject to forfeiture even if 
by the time the seizure occurs it has passed to persons 
other than the original wrongdoer, and even if third 


parties, such as lienholders, have subsequently acquired 
an interest in the property. This is because the 
wrongdoer lost his title to the property at the time the 
criminal offense was committed, and therefore had 

title to pass on to any other person. See In Re One 1985 


Nissan, 889 F.2d 1317 (4th Cir. 1989). 


Innocent Owners and Lienholders 


But innocent owners and lienholders of property are 


protected. 18 USC 981(a)(2); 21 USC 881l(a)(4),(6),(7); 
21 USC 853(n). 


Property may not be forfeited from someone who had a pre- 
existing interest in the property and who was unaware 
that his property was being used illegally. This is true 
in both civil and criminal cases. 


3. In criminal cases, it is also true that the court may not 
enter a forfeiture order that deprives a wholly innocent 
person of a subsequently acquired interest. 


4. Because of the “relation back doctrine", however, it not 
clear to what extent persons who acquire their interest 
after title has passed to the government are protected. 
See In re: One 1985 Nissan, 300Z2X, #89 F.2d 1317, 1321 
nn. 4 & 5 (4th Cir. 1989) (heirs do not take title to 
property where title has passed to the government prior 
to the wrongdoer's death). But it is highly likely that 
the courts will craft some protection for the bona fide 
purchaser who was unaware that he was purchasing tainted 
property. 


5. Similarly, like the lienholder whose lien precedes the 
illegal use and who remains unaware of the criminal 
activity, a lienholder who subsequently acquires a lien 
without knowledge of the illegal use of the property is 
probably protected to the same extent as the bona fide 
purchaser. See United States v. One Single Family 
Residence Located at 6960 Miraflores Ave., No. 88-0349- 
CIV-Scott (S.D. Fla. February 21, 1990). 


E. Examples 


1. A drug dealer is the sole owner of a ranch that he 
purchased with drug proceeds. The government seeks 
forfeiture of the ranch as part of the criminal sentence. 
Does the government get the ranch? Yes. 


2. Suppose the defendant holds the ranch jointly with 
innocent partners’ Does the government get the ranch: 
The government gets only the defendant's one-third 
interest, and the 2 partners have a new partner, Uncl: 
Sam. 

3. Suppose the drug dealer held the ranch jointly with his 
innocent wife as tenants by the entirety. Is the 
property divided between the government and the wife? 
No. The wife's interest is in the whole property and 


indivisible, but the government may put a lien on the 
property and take the defendant's share shouid the 
property ever be divided by divorce, death of the wife, 


or some other event. United States v. One Single Family 
Residence, 894 F.2qa 1511 lith Cir. 199 

4. Suppose the drug dealer bought the ranch subject to a 
mortgage? The government gets the equity in the ranch, 
but must sell it to pay off the mortgage held |! the 


innocent lienholder. 


A drug dealer uses his girlfriend's car to transport 
drugs. In a civil case the government seeks forfeiture 
of the car from the girlfriend. Does the government get 
the car? No, as long as the girlfriend was innocent. 


Suppose the drug dealer uses his own car to transport the 
drugs and subsequently gives the car to his innocent 
girlfriend. Can the government forfeit the car from the 
girlfriend? Yes. Under the relation back doctrine the 
government had title to the car from the moment the 
criminal offense occurred, and the drug dealer had no 
title to pass on to the girlfriend. 


Suppose the drug dealer used his own car but a lender had 
a pre-existing lien on the car to cover the original auto 
loan? Can the government take the car? Yes, but it must 
sell it to pay off the lien. 


Suppose the drug dealer, after using the car to commit 
the drug offense, sells it to an innocent purchaser 
through a newspaper ad, or uses the car as collateral on 
a loan from an innocent lender. Does the government get 
the car? Not clear. Under the relation back doctrine, 
the drug dealer had no title to pass on to either the 
purchaser or lender, but it would be unfair to deprive 
a bona fide purchaser for value of his property without 
compensation. 


Extent of Protection of an Innocent Lienholder 


Early cases held that while an innocent lienholder whose 
lien preceded the illegal act was protected, the 


protection only extended to the amount of the lien, not 
to any interest owned. See United States v. One Piece 
of Real Estate, 571 F. Supp. 723 (W.D. Tex. 1983). 

Under those cases, if the government forfeited rea] 


property subject to a mortgage, and the mortgagee was 
wholly innocent of the act giving rise to forfeiture, the 
government was limited to forfeiture of the wrongdoer's 
equity in the property, and had to pay off the 
mortgagee'‘s interest, but the government did not have to 
pay any interest on the mortgage that had accrued since 
the time the property was seized. The theory was that 
the government did not have to do anything that would 
diminish the value of its interest in the property. 


o. 


More recently, several courts have decided that that rule 
in effect gave the government an interest-free loan from 
the time of the seizure until the property was sold. 
Since the government is entitled to take only the equity 
held by the wrongdoer, it takes the equity subject to the 
same obligation the wrongdoer had to pay interest on the 
mortgage until the principal is paid off. Therefore, 
when the government seizes real property, it is obligated 
to pay the mortgagee both the principal and the accrued 
mortgage interest once the property is disposed of. See 


In Re Metmor Financial, Inc., 819 F.2d 446 (4th Cir. 
1987). 


But even these more liberal courts are divided as to 
whether the government's obligation goes any further. 
Does the government have to pay the costs and attorneys 
fees incurred by the lienholder in establishing its 
interest in the property? Some courts say "no", because 
these are not part of the lienholder's interest in the 
property; they are only costs associated with protecting 
its interests. Others say costs and fees must be paid 
if the original mortgage agreement provided for them in 
the event of litigation. Compare United States v. 
Property Known as 708-710 W. 9th Street, 715 F. Supp. 
1323 (W.D. Pa. 1989) with United States v. Parcel of Land 
and Building Thereon at 20 Debrah Lane, 1990 U.S. Dist. 
LEXIS 627, No. 88-1427-Wf, (D. Mass. January 17, 1990). 


Does the government have to turn over any rent received 
on the property to the lienholder, or allow the 
lienholder to proceed to foreclosure, if the original 
mortgage agreement provided that remedy. Again, some 
courts hold that the government is required to honor the 
lienholder's property interest, but not his contractual 
rights under the mortgage contract with the wrongdoer, 
while other courts would honor the contract. Compare 
United States v. Property Known as 708-710 W. 9th Street, 
715 F. Supp. 1323 (W.D. Pa. 1989) with Monroe Savings 
Bank v. Catalano, 733 F. Supp. 595 (E.D.N.Y. 1990). 


The regulations pertaining to remission or mitigation ot 
forfeiture provide that a lienholder may recover “net 
equity", which includes principal and unpaid interest 
from the date of seizure, but not costs and attorneys 
fees. See 28 CFR 9.2 


Who is an innocent owner? 


All of the above assumed that the lienholder was an 
"innocent owner". 


The burden is on the lienholder, or other party asserting 
an interest in the property, to prove his innocence. 
United States v. 1980 Red Ferrari, 827 F.2d 477 (9th Cir. 
1987). 


3. The burden is to prove three things: you had no knowledge 
of the illegal act; you did not consent to the illegal 
act; and you were not willfully blind to the illegal act. 
United States v. One Parcel of Land, Known as Lot 111l- 
B, No. 89-15409, (9th Cir. May 10, 1990). 


4. Thus in the above examples, the girlfriend who allowed 
her car to be used by the drug dealer, knowing that he 
was using it to deal drugs, would lose the car. See Red 
Ferrari, supra. The wife who knew her husband was 
dealing drugs out of their house would lose her interest 
in the house. See United States v. One 197.9 Acre Parcel . 
of Land, No. 89-5358 (3rd Cir. March 20, 1990). Even an 
attorney who is assigned the deed to a house or title to 
a car in payment of his fee would lose his right to the 
property if he knew of its connection to his client's 
crime. See Caplin & Drysdale v. United States, 9 S. 
Ct. 2646 (1989). 


5. A person who is “on notice" that property is subject to 
forfeiture and proceeds to acquire an interest is, unlike 
the person merely responding to a newspaper ad, not a 
bona fide purchaser. See Red Ferrari, supra (person 
buying car from girlfriend who acquired it from drug 
dealer is not innocent). 


6. You also must exercise “due care" to make sure you are 
not acquiring an interest in forfeitable property. 
Failure to exercise due care precludes reliance on the 
innocent owner defense. United States v. $215,300 in 
U.S. Currency, 882 F.2d 417, 420 (9th Cir. 1989). 


H. Banks as Innocent Owners 


1. What does all of this mean to banks and other lienholders 
that would assert an innocent owner defense to 
forfeiture? 


2. Miraflores Ave.: drug dealer buys $1.2 million house for 
cash, then goes to bank and asks for $800,000 mortgage 
loan. Bank gives loan, sending $800,000 to borrower's 
Swiss bank account. Government comes to forfeit house. 
Bank asserts its mortgage interest. 


3. Government first argues that even if the bank is wholly 
innocent, its interest is not protected because it was 


acquired after the house became forfeitable. (See 
discussion of relation back doctrine, above.) Court 
rejects this arguments: innocent lienholders are 


protected even if interest is subsequently acquired. 


Question then is whether the bank met its burden of 
proving its innocence. Court found the following: 


-~- the bank knew that the borrower was a Panamanian shell 
corporation and that the house was its only asset; 


-- the bank did not ask the purpose of the loan or how 
it would be repaid; 


-- the bank failed to do a title search on the property; 


-- the bank transferred the proceeds of the loan to a 
Swiss bank account; 


-- the loan was processed outside of normal channels; 


-- a portion of the proceeds of the loan were used to buy 
expensive gifts for the bank president 


On this record, the court found that the bank had not 
proven its innocence. The bank, the court said, “had 
closed its eyes to what it had every reason to Know was 
the truth." The court continued, “Drug proceeds are not 
a permissible source of business for the financial 
community. Those who knowingly do business with drug 
dealers do so at their own risk." Finally, the court 
concluded, “Nothing in the ... history of the forfeiture 
statute gives ... banks any special insulation from 
vulnerability to forfeiture of assets traceable to drug 
proceeds. On the contrary, Congressional concern with 
money laundering points in precisely the opposite 
direction." Therefore the bank lost its interest in the 
seized residence. 


II. Substitute Assets 


A. When can you get substitute assets? 


As mentioned, the purpose of forfeiture in a criminal 
case 1S to punish the defendant by taking his property. 
This may be imposed as an alternative to, or in addition 
to, a fine and/or a jail sentence. 


A defendant may not escape this form of punishment 


Simply getting rid of the asset. If the asset can't be 
founc, has been transferred to a third party. has been 
moved outside of the U.S., or has been reduced in value. 
substitute property of equal value may be forfeited. 

This has been the law in drug cases since 1986, and mone’ 


laundering cases since 1988. 


B. Examples in money laundering cases. 


1. In 1988, Congress changed the money laundering statute 
to make the actual money being laundered forfeitable. 


2. For example, if A, a professional money launderer, takes 
$1 million from B, a drug dealer, and washes it through 
A's bank account or through a company A owns and returns 
it B, the money becomes forfeitable. 18 USC 982(a) (1). 


3. If B is convicted of money laundering, the $1 million may 
be forfeited from B; and if B no longer has the money, 
substitute property may be forfeited. 


4. Similarly, if A is convicted of money laundering, the $1 
million may be forfeited from A; and since he no longer 
has the money, substitute property may be forfeited. 


5. If A is an individual, he may not have any substitute 
property worth forfeiting. But if A is a large business, 
or even a bank that knowingly cooperated in the money 
laundering scheme and was convicted, then A could be 
required to forfeit an amount equal to all of the money 
laundered through the bank, and this forfeiture would 
come out of the bank's other assets in substitution for 
the money that could no longer be found. 


C. Substitute assets limited to defendant's equity 


1. In the case of real or personal property, such as a house 
Or a car, that is subject to forfeiture in a criminal 
case, the amount forfeited in the form of substitute 
assets may not exceed the equity that defendant had in 
the property at the time he owned it. 


2. Thus if the defendant uses an $18,000 truck to commit 
drug offense, but only has $10,000 equity in the truck 
(the rest being owed to a lienholder), and he sells the 
truck before he is convicted, the amount subject 
forfeiture in substitute assets is $10,000, not $18,000. 
See United States v. Roberson, No. 89-8016 (llth Cir. 


April 2, 1990). 


This makes sense, since if the forfeiture had occurred 
while the defendant still owned the truck, and the truck 
itself had been forfeited, the government would have had 
to pay off the auto loan to the innocent lienholder and 
received only the net equity the defeudant had had in the 
truck. 


D. Civil cases 


1. There are no substitute asset provisions for civil cases. 


. offense. 


2. As mentioned, in a civil case, no one has been convicted 
if a crime necessarily, and no one is being punished. 
The government is simply taking possession of property 
that became contraband when it was involved ina criminal 


3. It wouldn't make any sense to substitute clean assets for 
dirty ones when the theory is simply to. recover 
contraband. 


4. But this causes a problem in the case of bank accounts. 
If we're talking about a car or a boat that was involved 
in a crime, it's easy to identify the thing subject to 
forfeiture. But how can you tell which money in a bank 
account is the dirty money, and which money is clean 
money that has been commingled. 


5. Requests banks receive from investigators in civil cases 
for bank records are often sought for the purpose of 
tracing dirty money through an account to see what is 
forfeitable and what is not. (Incomplete and illegible 
records make this process very difficult.) 


6. A clever money launderer, of course, will cycle money in 
and out of his account rapidly, so that the balance 
frequently falls to zero, or close to it, making it 
impossible for the government to establish that any of 
the money in the account at a given time is traceable 
back to dirty money that was deposited on an earlier 
occasion. See United States v. Banco Cafetero Panama, 
797 F.2d 1154 (2nd Cir. 1986). 


? 


7. We are seeking new legislation to address this problem; 
but in the mean time, bankers will have to be prepared 
to produce all of the voluminous records necessary to 
allow government to complete this tracing analysis. 


III. Right to Financial Privacy Act 
A. Disclosure of Records by Government Agencies 


1. In 1988, Congress amended the RFPA to permit government 
agencies that had obtained certain financial records 
the exercise of their supervisory or regulatory function 
to turn those records over ¢t ey General for 
criminal investigative or prosecutive purposes without 
complying with the notification requirements of the RFPA. 
12 USC 3412(f). 


2. The limitations in this provision are causing problems 


- 


and further amendments are likely. 


First, why only the AG? Shouldn't it be permissible to 
turn the records over to the IRS or other Treasury agency 
to carry out criminal money laundering investigations? 
See S.2652, §7305 amending 12 USC 3413. 


Second, if records of an incriminating wire transfer are 
in the possession of the Federal Reserve because the 
Federal Reserve Bank in Atlanta served as a link in the 
transfer from a bank in Panama to a bank in New York, can 
the FRB turn the records over to the AG under 3412(f)? 
Or is the FRB precluded from doing so because the reason 
for its having the records are unrelated to its 
“supervisory or regulatory function"? 


Third, is the limitation to “criminal investigations" 
necessary? If the government sets up a new agency to 
study and analyze wire transfers (FinCEN), but not to do 
criminal investigations per se, does 3412(f) permit 
transfers of records? (See S.2652, §7302) 


B. Refusal to Do Business 


l. 


Nm 


~ 


tw 


In 1986, the RFPA was amended to protect banks from suits 
filed by bank customers when the bank voluntarily 
discloses to the government that the customer may be 
engaging in criminal activity. 12 USC 3403(c). 


This provision protects the bank from a suit based on the 
disclosure itself, or the bank's failure to notify the 
customer of the disclosure. 


But what is the bank supposed to do after making the 
disclosure? Should it continue to do business with the 
customer (and risk being implicated in a criminal 
prosecution), or should it drop the customer and risk a 
lawsuit if it turns out that it was mistaken about the 
criminal activity and dropping the customer causes 
damages to the customer's business activity? 


Congress 1S currently considering an amendment to 
§3403(c) that would protect banks from such civil suits, 
and thereby encourage further voluntary disclosures of 
suspected criminal activity. See S.1972, §1408. 


Cc. Crimes Against Financial Institutions by Insiders 


In 1988, Congress amended the RFPA to permit disclosure 
of financial records of “insiders” (officers, employees, 
controlling shareholders, major borrowers) to the 
government if there is reason to believe that the records 
are relevant to the commission of a crime against the 
financial institution itself, or to a money laundering 
offense. See 12 USC 3413(1). 


A pending amendment would broaden the list of money 
laundering offenses that would trigger this provision. 
See S.1972, $1404. 
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addressed the possible conflict between section 3584(a) 
which gives the district court discretion as to whether to im- 
pose consecutive or concurrent sentences and section 5G1.3, 
which seemingly does not permit such discretion. All courts 
appear to agree that the district court under the text of sec- 
tion 3584(a) must retain some discretion as to whether to 
impose consecutive or concurrent sentences. The courts di- 
. verge, when they reach the question of whether the grant of 
discretion made by section 3584(a) is sufficiently unambigu- 
ous that any limitation upon that discretion imposed by sec- 
tion 5G1.3 is contrary to law. The 5th Circuit chose to follow 
the position of the Sth and 11th Circuit rather than that of 
the 3rd and 9th Circuits and held that "absent a departure 
from the guidelines, the facts of the instant case required 
consecutive sentences." U.S. v. Miller, — F.2d (Sth Cir. 
May 30, 1990) No. 89-2765. 


Sth Circuit holds that motion to modify based upon possi- 
ble retroactivity of amended guideline must be filed in dis- 
trict court. (106) The defendant argued that because the 
Commission had amende” the consecutive sentence guide- 
line, 5G1.3, his case shouid be remanded for resentencing to 
give the court an. opportunity to consider the possible 
retroactivity of the amended guideline under 18 U.S.C. sec- 
tion 3582(c) and section 1B1.10. The Sth Circuit rejected the 
argument, noting that section 1B1.10(a) states that a change 
in the guidelines that results in the possibility of a lower 

 ) seutencing range may be a ground for reconsideration of 
sentence under section 3582(c)(2) only in the case of a few 
particular amendments, namely those amendments listed in 
section 1B1.10(d). Moreover under section 3582(c)(2), the 
defendant must first file his motion for modification with the 
district court. U.S. v. Miller, _ F.2d _ (Sth Cir. May 30, 
1990) No. 89-2765. 


| th Circuit remands where district court failed to consider 
pre-guideline and guideline offenses separately. (106) De- 
fendant committed most of his substantive crimes after the 
effective date of the sentencing guidelines. However, defen- 
dant also committed several substantive crimes before the 
guidelines’ effective date. In sentencing, the district court did 
not consider the guidelines for any of the counts. The 11th 
Circuit reversed, remanding for resentencing with instruc- 
tions for the district court to consider the guidelines in sen- 
tencing on all counts or to sentence on the pre-guidelines 
counts without reference to the guidelines and impose a 
guideline sentence only on the post-guidelines counts. U.S. 
vy. Curry, F.2d (11th Cir. June 5, 1990) No. 89-7028. 


“eneral Application Principles 
(Chapter 1) 


& %h Circuit holds pellet guns and inoperabie revolvers jus- 
tify enhancement for brandishing dangerous weapon. 


(107)(113) The guidelines increase the offense level for cer- 
tain crimes if a "dangerous weapon (including a firearm)" is 
brandished, displayed, or possessed. Defendant argued that 
such an enhancement was inappropriate in his case because 
the gun he used was shown by the evidence to be either a 
pellet gun or an inoperable revolver. Judges O'Scanniain, 
Nelson, and Norris disagreed. An inoperable revolver is a 
“firearm” if it "may be readily . . . converted" to be operable. 
And while a pellet gun does not satisfy the definition of a 
“firearm,” it nevertheless qualifies as a "dangerous weapon.” 
Both a pellet gun and an inoperable revolver can instil’ fear 
in a victim and prompt a violent response; in addition, the; 
can cause harm when used as a bludgeon. They therefore 
meet the requirement of being "capable of inflicting death or 
serious bodily injury.” U.S. v. Smith, _§-. F2d__—, ODD AR. 
6520 (9th Cir. June 12, 1990) Nos. 89-50321, -50367. 


8th Circuit holds that sentencing guidelines apply to Indian 
offenses. (110)(127) Reversing the decision in U.S. v. 
Norquay, 708 F.Supp. 1064 (D. Minn. 1989), the 8th Circuit 
held that the federal sentencing guidelines apply to convic- 
tions under the Indian Major Crimes Act, 18 U.S.C. section 
1153. The Major Crimes Act makes burglary committed by 
an Indian within "Indian country’ a federal crime. Because 
there exists no federal statute describing what conduct con- 
stitutes the crime of burglary, the Major Crimes Act incor- 
porates the law of the state in which the burglary was com- 
mitted for purposes of defining the crime and establishing 
the punishment. The district court held that this meant that 
Minnesota's sentencing guidelines should govern the defen- 
dant's sentence. The 8th Circuit disagreed, holding that the 
federal sentencing guidelines applied, but that the sentence 
could not exceed any maximum sentence under Minnesota 


The Federal Sentencing and Forfeiture Guide covers 
Sentencing Guidelines and Forfeiture cases from ail 
circuits. Newsletters are published every 2 weeks (26 times 
a year). Every other month the newsletters are merged into 
@ cumulative supplement with full citations and subsequent 
history. The main volume covers ail cases since November 
I, 1987. 


Annual Subscription price: $195 (includes main volume 
covering all cases since November 1, 1987, 6 cumulative 
supplements and 26 newsletiers a year PLUS Second 
Edition of main volume to be published in June, 1990). 


Newsletters only: $100 a year. 


© Executive Editor: Roger W. Haines, Jr. 
¢ Associate Editor: Douglas Rose. 


Copyright® 1990, Del Mar Legal Publications, Inc., 2670 
Del Mar Heights Road, Suite 247, Del Mar, CA 92014. 


Telephone: (619) 755-8538. All rights reserved. 


FEDERAL SENTENCING AND FORFEITURE GUIDE 3 


SS 
a - 


Federal Sentencing and Forfeiture Guide, NEWSLETTER, Vol. 1, No. 11, June 19, 1990. 


law. U.S. v. Norquay, _ F 
89-5382. 


2d (8th Cir. June 12, 1990) No. 


8th Circuit holds that federal law on “good time” credits 
and concurrent sentencing applies to Indian offenses. 
(110)(140) The incorporation of state law in the Indian Ma- 
jor Crimes Act does not mean that federal courts must fol- 
low “every last nuance of the sentence that would be imposed 
in state court.” Thus the 8th Circuit held that since the pris- 
oner was a federal prisoner, the conditions of his confine- 
ment and release on parole should be controlled by federal 
correctional policies To hold otherwise would be to have 
two classes of prisoners serving in the federal prisons: As- 
similative Crimes Act prisoners and ail other federal prison- 
ers. The court found that this would be disruptive, and was 
not required under federal law. U.S. v. Norquay, _ F.2d _ 
(8th Cir. June 12, 1990) No. 89-5382. 


Offense Conduct, Generally 
(Chapter 2) 


2nd Circuit holds that "amount of loss" is that taken from a 
rightful owner, even if some is immediately recovered. (113) 
Defendant commandeered an armored car at gunpoint, re- 
moved its occupants, and drove away. Before abandoning 
the car they removed $247,000 of the $357,000 in the car 
Defendants base offense level was determined by the 
amount of loss, which was found to be the $347,000 amount. 
The 2nd Circuit affirmed, holding that under guidelines sec- 
tion 2B1.1 application note 2, property removed from its 
rightful owner is properly considered taken even if immedi- 
ately recovered. By driving the car away, defendants exer- 
cised dominion and control over the entire amount even 
though they subsequently left some money behind in their 
transfer to a getaway car. U.S. v. Parker, 2d ‘(2nd 
Cir. May 7, 1990) No. 89-1390. 


Sth Circuit upholds district court's refusal to aggregate 
prior robbery conviction with present robberies. 
(113)(132)(134) Defendant pled guilty and was sentenced for 
an Arizona bank robbery. At the time of his plea he con- 
fessed to having robbed seven other financial institutions. 
He then pled guilty to six of the other robberies, and argued 
at sentencing that the Arizona robbery should have been ag- 
gregated with the other six in calculating his base offense 
level under the guidelines. He argued that they were all 
“related cases under section 4A1.2(a)(2). The Sth Circuit 
rejected the argument however, noting that section 4A1.2 
deals only with how to treat prior convictions. It “does not 
permit the aggregation of prior conviction: ith those con- 
victions for which the defendant is presently being sen- 
tenced." The court added that the multiple count section, 
3D1.4, "does control how to aggregate the six crimes for 
which the court was sentencing [the defendant], the court 
properly awarded three criminal history points for the Ari- 


zona bank robbery under section 4A1.1(a). U.S. v. Miller, _ 
2d (Sth Cir. May 30, 1990) No. 89-2765. 


9th Circuit approves determining value of stolen architect's 
drawings by reference to contract price. (113) Defendant 
was convicted of receiving 30 stolen architect's technical 
drawings of designs for a commercial development. The 
sentencing judge valued the drawings at $118,400 by mulu- 
plying their commissioned price by their percentage of com- 
pletion (80 percent). Defendant argued that the drawings 
should have been valued at zero because they were worthless 
to defendant and were incomplete and therefore worthless to 
the architect's client. Circuit Judges Canby and Schroeder 
and District Judge Rea disagreed. An enhancement based 
on value is permissible when the stolen property has value to 
the victim even if it has none to the defendant. And although 
the drawings were unfinished, the victim may have been able 
to pay to have them completed for 20 percent of the commis- 
sioned price. In light of the unique nature of the stolen 
property, the court held that the district judge acted within 
his discretion in valuing the property. U.S. v. Pernberton, __ 
F2d___, 90 DAR. 6004 (9th Cir. May 31, 1990). 


9th Circuit upholds guidelines’ treatment of loss for bank 
robbery as at least $5,000. (113) Before its November, 1989, 
amendment, U.S.S.G. 2B3.1 required that the loss for 
robbery of a financial institution be treated as at least $5,000. 
Defendant robbed only $1,100 and argued that the $5,000 
“presumption” violated due process because there was “no 
rational connection between the fact proved and the ultimate 
tact presumed.” Judges O'Scanniain, Nelson, and Norris 
rejected defendant's characterization of the provision as a 
presumption. The reference to a $5,000 loss is intended only 
to refer to the one level enhancement considered 
appropriate for bank robbery. The crucial fact is the nature 
of the institution robbed, rather than the amount actually 
taken. Because banks usually have substantial cash on hand, 
a defendant's failure to obtain a large amount is usually a 
matter of chance that should not be reflected in the penalty. 
U.S. v. Smith, F2d ,90DA.R. 6520 (9th Cir. June 12, 
1990) Nos. 89-50321, 50367. 


16th Circuit holds that upward departures from crimina’ 
history category VI are guided v proportionality, not next 
highest offense level. (113)(148) Defendant pled guilty to 
bank fraud. Although several previous convictions were not 
counted, defendant had 25 criminal history points, 12 higher 
than the threshold for the highest criminal history category 
of VI. Additionally, defendant's instant offense was of a 
similar nature to his previous offenses. The district court 
departed upward from a range of 18-24 months to five years 
based on a finding that the sentencing guidelines did not take 
into account defendant's long criminal history. On appeal. 
defendant argued that a departure upward from criminal 
history category VI must be guided by the next highest of- 
fense level. The 10th Circuit disagreed, holding that the 
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Commussion did not wmiend such a procedure. The court 
held thal « musi use 1s own judgment as to whether the 
sentence umposed ss proporuonmal io the coume. and w ths 
case beid that. although acar tbe uml. Lhe semicoce was pro 
poruonal US.» Bemmardt, Fid (ith Cu. June 1). 
1990) No. 89-6323. 


(113) see (107) 


2ad Circuit affirms sentence even though judge made 
misstatements about quantity of drugs involved 115): 152) 
Al sentenang, the judge made several mussiaiemenis as (0 
the amount of cocaune wnvolved w a comspuracy to distribute 
drugs. However, the findings were within the “range” of the 
jury's special verdicts.) The lod Circus affirmed the sentence 
because the judge presided over the trmai and beard ail the 
tesumony. Further, defendant offered no endence contest- 
ing the facts found during sentenang CLS. v. Campnzano, 
__ F2d_ (2nd Cir. Jume 11, 1990) No. 89-1371. 


6th Circuit states that amounts of drugs not considered 
under relevant conduct may be a basis for de arture. 
(115)(149) The district court departed upward, in part be- 
cause of its belief that the guidelines did not adequately con- 
unuing operations “falls under the category of relevant con- 
duct.” The court noted that this us a proper rationale for de- 
parture, assuming that there is a preponderance of the ew- 
dence suggesting that this was an ongoing operation, and 
that the amounts of drugs transacted are not adequately wn- 
cluded in the prisoner's offense level. The court remanded 
the case to the district court for a better aetermination. LS. 
v. Robison, _ F2d__ (6th Cir. Jume 1, 1990) No. 89-3724. 


Sth Circuit reverses upward departure based on invoive- 
ment of minor in drug activities. (115) The district court de- 
parted upward from 87 months to 300 months because, at 
the ume of defendant's arrest on cocaine charges, a 15 year 
old girl was present in his automobile. The defendant ar- 
gued that if he had been convicted of the offense of involving 
a minor in a drug transaction in violation of 18 U.S.C. sec- 
tion 845b, the maximum sentence that he could receive 
would be 108 months. The Sth Circuit reversed the sentence, 
holding that although the district court was not strictly bound 
by the adjustment for involvement of a minor specified in 
section 2D1.2, it held that om remand the district court 
should explain its reasons for going beyond that guideline 
range. Moreover the court noted that the government pre- 
sented no direct evidence that the minor was either involved 
in the conspiracy or bought, sold or used drugs. U.S. v. 
Landry, _F2d__ (Sth Cir. May 30, 1990) No. 89-3275. 


6th Circuit reverses district court's finding as to amount of 
drugs where based on “guess.” (115)(150) Relying on 
defendant's girlfriend's “guess” of 3-4 ounces of cocaine 
distributed per week, the district court arrived at a mec..a 


figure of 3-1/2 ounces and thes calculated a (otal amount of 
“427 ounces of cocame sold Gurung the pemod of the 
couspuacy The mb Cucus Seid thal hs endence Gd aor 
sausfiy Ube ‘prepomderamce of ibe eudence’ dapdarcd §=The 
grifmend was admuaicdly a Deawy drug user and subyect 1c 
penods of memory joss ip addstuon she admulied thal thc 
ume pemod af asuc w ibe case was 2 “a very bary ume” 
because of beavy drug usage. She testified that she was 
pressured wilco cSlumaung (be guanuues of drugs and 
admulied of cross cXamumauoe thai “« was iotally a gucss 
and that she bad ‘no factual basa” for assagmung a umber to 
the quantuses of drugs The court beid that the Gtr 
court's finding was dearly crromcous US » Robson, _ 
F2d (6th Cur. June 1, 199") No. 89-3724 


9th Circust wciudes drugs w dismissed count 12 Giculalag 
sentence. (115) The gusdcline sentence for drug offenses 
vanes depending on the amount of drug wvoived Dicn- 
damt argued thai the senienang judge crred by wcludiay 
drugs wvoived w a dismissed count = caiculating dcicodant s 
sentence. Following arcu precedent Judges Fernandez. 
Tang, and Norms coaciuded that wcluson of the drugs was 
proper because they were ‘part of the same course of com- 
duct or part of a commons scheme or plan as the count of 
quanuty did not change defendants offemse icvel and n0 
evdence suggested thai the senienang judge reed om the 
challenged quanuty mw determining what sentence within thc 
guidelines to give defendant. US.» Avia Fld W 
D.A.R. 6382 (9th Cir. Jume 8, 1990) No. 89- 10390. 


llth Circuit reverses beroim sentence where method of cai- 
culating amount of heroin was unclear. (115)(152) The sco- 
temang court concluded that at leasi 100 grams of berow 
were umplicated) However ‘great discrepancy appeared 
the tnal record describing the method of weighing the berow 
by spoons.” Thus the llth Circus stated that « was ‘unabiec 
to determine whether the sentenang court made a finding of 
fact on the record once the amount of berom was contro 
verted.” Accordingly the sentences were vacated and re- 
manded for the purposes of conducting an evdenuary hear- 
ing “that will examine carefully the evidence received af tal 
regarding the weight of herom” US. v. Daws, Fld _ 
(11th Cir. Jume 4, 1990) No. 88-7685. 


ist Circuit affirms firearm enhancement even though de- 
fendant carried a gun in his occupation as a police officer. 
(116) Defendant was a police officer convicted of racketeer- 
ing and drug trafficking At sentencing, the district court el- 
evated his basic offense level for possession of a firearm 
during a drug offense. Defendant argued the connection was 
tenuous since he lawfully carried a gun as a police officer 
rather than as a means for facilitating drug offenses. The 1st 
Circuit rejected the argument, ruling that there is no re- 
quirement that the weapon be used or be intended to use in 
a drug crime. Since defendant was known to carry a gun, 
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coahdeace was likely msulled w Lbose who rebed on tum for 
protecuoe w sciling drugs. and fcar m (bose who dcall eub 
tus supphers) Because « was not Cicarly upprodetic (hai 
defendani« weapon was compected eub bs drug offcascs 
the dastrect courts factual finding was aot cicariy cr @cous 
US» Ruz, Fld (ist Cx Jume 5, 1990) No. 59-1815 


L1tb Carcust up@eids enBascement for pussessice of erapos 
éurtng drug tramsaction. 116) The distinct cow found that 
the Gcieadam was present when 2 drug Vamsacoos was ds 
cussed berwees hus mother apd Ube undercover powcr officer 
apc af that me had @ bus posscsssoe : pasiol apd 2 shogun 
The lich Cecur upheld ths finding aw oot ‘cicarly crro 
scom” US + Sauman, Fld (llth Co June 4 1990) 
No. 53-5885 


10th Curcust reverses upward éGeparture becouse gu dciines 
adequately covered conduct 119):149) Dcicncan pied 
guilty to ope coum of a three coumt wedciment for abuse 
sexual conduct «The dusirat court departed upward based 
oe a fimdung that dciendamt had abused bs possuce  trus 
sapce be was 2 personal imend of ibe ctu (bus cousung ¢1- 
weme psychotopca: harm apd thai dcfendami bad cagage< 
@ sumular behavior for a perod of ume eulb (be same cium 
The 10th Cwrcum reversed The departure based of abuse of 
Wus was uBproper Decause semicncng gwdckne scctoe 
3B13 adequately covers ube stuauos of abusive sexual coo- 
duct aciueved through a possboe of trust. The court also re- 
versed the Geparturc oe grounds of catreme psycholopca 
wyury because tbe wet bc sot suffer more than sormai 
Finally, the departure based oe sumilar comduct io the das- 
mussed counts was upicid pursuant to (he amaivsss of US 
Kim, 996 F 2d 678 (lad Cw. 1990). US. » Zamampe. 
F2d (lad Cw. Jume 11, 1990) No. 89-2145. 


Sth Circus upbeids coasecutive sentences for pre- and post- 
guideline comvictions. (125)(141) Defendam (filed a (aise 
clam for an woome tax return w 1986, prmor to the gude- 
limes eff-cuve date. On November |, 1988 (after the guide- 
umes effecuve date) defendami attempted to obstruct an w- 
vesugauion unto the crume by Dribung a witness. Following a 
guilty piea (o the pre-guideline and post-guideline offenses. 
defendant was sentenced on the pre-guideline offense to the 
maxumum term and also received a comsecutive sentence for 
though the court ruled that 2 sentencing court has 
* fiscreuonary power (o umpose consecutive sentences -on- 
trary to the mandates of the guidelines where a defendant is 
convicted of both guideline and pre-guideline offenses.” LS. 
v. Garcia, F2d__ (Sth Cir. Jume 6, 1990) No. 89-7074- 


(127) see (110) 


Adjustments (Chapter 3) 


Ubal Ube weciumm was Chosen "ecause be was ad cas) Large! for 
ube frawd. apd because of the suze difference derwees dcico 
dant and the wc. The cout also found hat “cm, & 


sagped rotes w ihe offense apd costrolied dsimbuuce of Lic 
oot. Loder these facts. ibe lad Curcust beid that the Gawtract 
coust correctly determunes that dcicndani was as ‘organue: 
wm the offemse US» Porte. Fld (ind Co May 
1990) No. &- 1390. 


2ad Circust fiends “iaseder’ ie an armored car robbery was 2 
miner participant 10) Dcicndani acted a an msec Man 
2 af armored car robbery, prowding wformauon on (hc 
scheduied movements of an armored car Addilomaily. dc. 
fendamt rented a car to be used wm (the robbery and knew (the 
acuvuues of other defendants Based on these facts. ibe -nd 
Cuwreum beld that the distmct court properly deaded thai bc 
was a “mupor parucpant” in the offense and thus cnuutied (0 
only a two pout reduction for his role im the offense. US. » 
Parker, Fld (lind Cir. May 7, 1990) No. 89-1390. 


9th Circuit upholds leadership enhancement where defen. 
dant coordinated buying and selling drugs. (130) The 
guidelines umpose greater penalties om the orgamizers am 
leaders of criminal conspiracies than oo other parucipants. 
Defendant challenged the sentencing judge s conclusion that 
defendant was an organizer or leader in the drug conspira- 
aes for which he was convicted. Judges Fernandez, Tang, 
and Norris concluded that the senteucing judge's finding that 
defendant was an organizer or leader was not clearly erro 
neous. The court relied on the reasons listed in the presen. 
temce report, incorporated by reference by the sentencing 
judge. Defendant was a “heavy drug dealer” commonly 


FEDERAL SENTENCING AND FORFEITURE GUIDE 6 


\ cs 
ans 


Federal Sentencing and Forfeiture Guide, \EWSLETTER Vol 1. No 11 


Juac 19. 1S 


e-* 


dealing w cocaupe apd berom, be acgouaied ibe price Curing 
drug deals: be had wdscaied thai be had alicrnauive sources 
should bus usual suppers Oc umabic (0 merci demand apd 
several of bus undercover scgousicas dcal sub arge 
aspounts of curreacy w cachange for large amounts of Uicga 
substances US» Amiga Fld MM DAR 63D 
Ca. Jume &, 1990) No. 89-10390 


bh Circust upbeids ievdership enhancemeni even Lhougt 
ealy two participaats commited a singkt Come LN) The 
semicnang judge cahanced dcicadami: scaica: Decause of 
defendant; icaccraep rok @ 1 ung aug vamacuoe 
Defeadam argues that ths could cause ibe icader of 4 samgic 
arug sale (0 rocerwe Ube same sepicece os the icader of 


chat the 1M") amendments io the gusdckncs ‘tmowe ths 
apomoly by wcrcasamg ibe semicece for paruopsloe 2 2 
comupung Cumemal coterpruc The cow chwacterusd » 
‘courety wow mers” dcieecas: agumes (ba ibe ad 
crip cahaar eee 3s mappecate (oO CuBes arora ont 
Two parbopams Regardung ocieocami: rou a 2 cade: Lhe 
court found (hat (he semiemaamg judge God out comms cca 
error @ masumg ths ‘cascamaly ‘actual Sciermmaine 2 
age of defendants comtrol of the G@rug wamsacoe CS 
Noe F234 @ DAR. 6517 (Sb Ce. Jame 1 
1990) No B10 


 Corcunl refuses te coessder mertts of mupor-parvo past 
argument ebere defendant (aiied to obyect beiow =) 1ST 
Defeadam argued thal (the scaiesang judge erred ox 
granting bam an adyusimenti for Demme BusOr Bune Pu 
uapamt Judges OScammiam Neisor. apd Norms refused to 
oumsader (be merus of ths argumen’ decause dcicadam ad 
oot came the asuc before the scotceceg odes 2=6 VO 
“ezcepuceal arcumsiamces’ cucused tbe faulure (0 rause Ube 
asuc. The asuc Gd oot arse on appeal because of 2 change 
w the law) «=Asd tbe mupor-parucpan! asuc s oot “purciy 
gee of law the resolubos of wtuch would umpose 30 preju- 
dice on the opposing party, US.» Som Fld Ww 
DAR. 6520 (Mb Cir. Jume 12, 1990) Nos. 99-5S0321, - 50367 


Lith Circuit reviews district court's finding as to ‘role in of- 
fense" under the ‘clearly erroneous’ standard. (130)( 159) 
The llth Circua comcluded that the district court was not 
clearly erroneous uw finding that defendant was not cnutied 
to a reduction un bus offense level for being a minumai or m- 
nor parucipamt. The court fownd that the sentencing judge 
placed the burden of persuasion on the government, but 
found that the evndence was such thai without more from the 
defendant, i could not conclude that the defendant was enu- 
led to amy reduction in the offense level The court found 
that this ruling was not “clearly erroneous.” U.S. v. Taxacher, 
__ (11th Cir. June 4, 1990) No. 88-8596. 


Sth Circust bolds that use of an alias qualifies for obsiruc- 
uee of justice wcrease eves ff autborwues are sot fooled 
(131) Defemdam usec as akas Gurumg 2 Science bcarug 
and a pre-jad wterweee ic argued bal a fwo-ucve! wcreax 
for obwtructzos of pusiact was uBprope: sdsenl 2 sbowwg » 
actual preyedace to the gowermmem The SB Cuca Go 
agreed. ruling Ubat usc of as amas Quaulics a ocicacam jor 1: 
wctasce. regardicss of e@etber sulbormucs etre food 
the fase -Gemudicapoe “so finding of actua preypedar fo bc 
gorermmces co roqured (5 + Bincwmen Fic &b 
Ce. Juae 4, 199) No ST! 


* Cir. ust requures cehaacemest for otstrucves of jesixr 
Gespete subsequent coopereuwe acts LT) Ales prcime 
release o@ Grug Barges Scicecam atecomers from spe 
vued rcicase apc ‘capasped 2 fugeme for (nt moet Dx 
icadamt Go aot Gupwtc (hat sec acts COmMiaUC Otte 
af yusmace apcer ibe guedcbees Rabe: oc weed (he Loc 
"wO- pom camancemes wbowsd mt bevt “eet Bact “CuK 
be cveatuady vosustarwy sarremeerres fo sulbormues =| wage: 
Fermamecz. Tame apc Sorts Guagreed bonGumg Ubat Lc (wo 
POR Cae See 6 Bases) Steers Mirela 6 
page & shown Sulsequcel cooper siete acs may he Lasce 
mio coum & ibe weeicecumg wage 2 scicrmememyg ©tr-: 
wahes (be gusdckec ‘ange (© swcatcoce Scicecdamt oo 
matumg other alowed sGaumees 25 + 4a Fos 
__, BOAR G3E2 (Mb Ce. June 6 1990) No 1-10 


Ste Cirewst betds th: that fact that éefeecast could bare 
recerved 2 greater pusishment bac be Wen -cRiemced wp 
rately @ cac® jersdicvece. Gd oot justify epward écper 
tare. (132)(148) The Sch Cocum Seid thet the lot tht & 
feadam cowsd have recerved 1 geaic: pumas! bac ox 
bees semiceced scparaicly @ cach wudecloe eterce oc 
comamnatied a bank robierv. comics St prowess 2 Dass for oc 
parture. “Uader sectoe 3D! 4 ibe Commasssoe Bas madre 45 
determunatoe as 10 bow (to cakculaie ibe Miease vei odes 
mulupie offenses are Deimg scmicacec @ 2 wungice procecd- 
wag” “The polcy rauonaic of secooe 3D! + & 20 less appe- 
cable because some of the crumes were commutied w differ. 
emt places. 4s aggregavoe formula should govern tbe resull 
bere.” US. v. Miller, Fld (Sth Cu. May 30. 19%) No 
99-7765. 


(132) see (113) 


lad Circus affirms coastitutionality of guideline section 
3E1.1 (acceptance of responsibility). (133) The lad Cucun 
rejected a defendant's contention that the availability of a 
sentence reduction (0 one who carly admits personal respoo- 
sibility for the offense is the equivalent of an imcrease io 
sentence for one who does not. The court held that the 
comtenuion that a refusal to grant a reduction penalizes (hose 
ee ee ee 

Guideline section 3E1.1 (acceptance of responsibility) 
is neither unconstitutional nor an umpermussible prejudice of 
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the mgt to appeal @ 2s requrtascet Lal a perwoe same -c- 
spomsiteiy to receme a two icwei segecuos 2 thc oficase 
level US» Pater, Fld (led Co. Jame 11 198) No 
-2145 


*% Circe Gees ctstrectes of peste precteérs aépust 
ment for acorptasce of respoesibdlity LIS) Dcicocam * te 
obatructes pusiace Gurung (be cour of bs Cum, a gues 
the seasemcumg pwage crrec @ fadmg 20 Gast tum 2 SO po 
regecuos for acorpeamce of rospomuduits Judges * crus 
dex, Tamg apd Norms afieweed Ge woe OTe wert 
noted that Gcicecam: wmicece was COmMmrames DY Le er 
useet pod’ matesees of ihe Scotemcumg — emacs 2 cl 
fect oe the Gate of ScieeGamt: «aicmamg 4. (he ut 
sppicatos sole precteges 2 GowweE< sQumimece br aK 
ceptance of "oupommieity @ at cast tert ocieecam fat 
ommrucses pute 04 ier emenemee | et appecalce 
aoee ch opee ce poe 6 2 QoeweErd sume 2 
weacd aes @ hue os ameeoece woud mm Kong” 
perseaere cengeece of he proper commiructnos of (he career 
prowmos ¢ ibe ameec weet sas aicedes om oo car 
cater prowuscm, be COMET Gcoermanes (ha Ue ameceemeco 
ow oot mercy Garviveng apd Gherecdore Gd ect agp | 
Amin FSS MOAR GRE (SR Ce Jaee 6 
No © 10080. 


2 Cccest sfc: crm of coe ptaeced ce peste’ 
(Gerben etere orfewcast pert gull) bet at aml. uy 
sterws. LX3) Oesgute ccfeecas: gadis -~wa 2: coir 
ye@ge Gcamec 2 roGecuoe for scorpty ac of cospommieies 
Jedges O'Scammuam,. “eon. apd Ss affreee Soag oc 
deme ©as oot “wubou fouscasce Thougt écicocas 
gues ‘Ba fs swemces 10 FB! agrees tat wromoes ee 
eub coouge aformamos to wTes “ber parbopasts 2 or 
feadamts rotGerv ie com soted (ha defieecam bac ond 
sututaaualy Gfleree: verwoes of tbe facts to ibe FBI amc ote 
promepos officer alumaicny Micmpumg (0 ocay iaveirage 
that bss cO@orts were carrvumg 2 gus apd Clammung ‘hal Oc ©aS 
coerced wio commatuag the offemse = Fodloewg orcun 
precedemt. the court aso fownd that ibe acceptance ire. 
spoasiiity prowwsoe docs aot vcuaic (he ght agaums cul 
ecmumauos OS + Sem Fld MW DAR 65D 
(Mb Cw. Jume 12, 1990) Nos 99-0521, SMT 


Criminal History (§ 4A) 


9th Circuit affirms treatment of multiple convictions as 
separate despite concurrent sentences. (134) [n caiculating 2 
defendant's cruminai husiory score. the guidelines sometimes 
coum related convictions as less sagmificanmt than unrelated 
coavcuioas. Al [wo separate proceedings, defendant was 
sentenced (o probation on (wo separate crmes. Defendant s 
probation was later revoked, at which ume concurrent prison 
terms were umposed on the convictions. Because the sen- 
temces were concurrent, defendant argued that the convic- 


UuoGs shows sot be goves ful ecaght 2 Caculslg bs Cum 
sa tutory score «)edges OScameiam “eisoe apd Norrs 
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lst Circuit upholds finding that defendant was an orga- 
nizer or leader, (430) Defendant exercised a high degree of 
decision making in organizing cocaine shipments. He also 
exercised control over four distributors for over a year, He 
ran the cocaine operation out of his home and was a major 
retail distributor of cocaine in his local area. Given these 
facts, the 1st Circuit upheld a district court's conclusion that 
defendant was the organizer or leader of a drug operation. 
U.S. v. Preakos, F.2d (1st Cir. June 21, 1990) No. 90- 
1055. 


2nd Circuit finds that RICO defendant was organizer or 
leader of criminal activity. (430) The 2nd Circuit affirmed a 
four point enhancement of a RICO role as an organizer of 
criminal activity under section 3B1.1(a) based upon the evi- 
dence at trial which established that the defendant super- 
vised a number of people while extorting money from New 
York City restaurants in violation of the Hobbs Act. U.S. v. 
Tillem, F.2d (2nd Cir. June 19, 1990) No. 89-1139, 


8th Circuit holds that defendant was a manager or supervi- 
sor where he recruited others and set prices. (430) Defen- 
dant recruited another person into his methamphetamine 
conspiracy, was the main contact person between California 
and Iowa, was able to supply the drug on a regular basis, and 
set prices for the drug. The district court found that defen- 
dant was a manager or supervisor under guideline 3B1.1(b) 
and increased his base offense level by three. The 8th Cir- 
cuit affirmed the increase, and commented that recruitment 
of others and setting of prices are strong support for a con- 
clusion that a defendant is a manager or supervisor. U.S. v. 
Pierce, F.2d (8th Cir. June 20, 1990) No. 89-2773. 


10th Circuit holds that drug courier is not automatically 
entitled to minor participant adjustment. (440) Defendant 
was stopped near the border by agents who discovered over 
100 pounds of marijuana in his truck. After they found the 
marijuana, the agents realized that a vehicle that had been 
stopped just ahead of defendant might have been a scout. 
Although they found defendant's wallet inside the suout vehi- 
cle, they released the individuals. The defendant asserted 
that because he was a mere courier acting under the control 
and supervision of the scout vehicle, he was entitled to a mi- 
nor participant adjustment under section 3B1.2. The 10th 
Circuit disagreed, finding that because that section turned 
upon culpability, not courier status, it was not error for the 
trial court to deny him the adjustment. U.S. v. Pelayo- 
Munoz, _ F.2d ___ (10th Cir. June 15, 1990) No. 89-2194. 


7th Circuit rejects mitigating role adjustment where defen- 
dant recruited others and purchased the cocaine. (440) 
Defendant argued that it was clearly erroneous for the trial 
court to deny him a reduction in his offense level under sec- 
tion 3B1.2 based upon his mitigating role in the offense. The 
7th Circuit disagreed, finding that the evidence clearly indi- 
cated that he was a “important player in the drug conspiracy.” 


He made phone calls and recruited others into the conspir- 
acy and provided the money (to purchase the cocaine, Fur- 
thermore he was the person who actually distributed the co- 
caine to an undercover agent. These facts justified a conclu- 
sion that the defendant was not a minor or minimal partici- 
pant in the offense, U.S. v. Dillon, F.2d (7th Cir, June 
20, 1990) No. 88-3505. 


9th Circuit affirms abuse-of-position enhancement despite 
minimal effect of officer's conduct. (450) Stopped for ques- 
tioning in the Los Angeles International Airport, defendant 
showed investigating agents her police badge in what the 
sentencing court concluded was an effort to discourage fur- 
ther inves, gation. The sentencing judge applied the en- 
hancement for “abuse of position of trust” because of defen- 
dant's use of her badge. Judge Boochever and Browning re- 
jected defendant's argument that misuse of her badge could 
not support the enhancement because such use was not a 
“special privilege” accorded her because of her position. The 
court also rejected deiendant's argument that her lack of 
success in thv arting the investigation precluded a finding 
that she had abused her position in a way that “significantly” 
facilitated her crime; even an unsuccessful attempt can qual- 
ify for the enhancement if it makes the crime “significantly . . 
. easier to commit _r conceal.” Finally, the court concluded 
that the sentencing court did not clearly err in assessing de- 
fendant's purpose in flashing her badge. Judge Reinhardt 
dissented from the conclusion that defendant's conduct 
“significantly” facilitated her offense. U.S. v. Foreman, 

F.2d _, 90 DAR. 6807 (9th Cir. June 19, 1990) No. ® 
50038. 


9th Circuit upholds enhancement for bank janitor’s abuse 
of position of trust. (450) Guidelines section 3B1.3 requires 
a two-level enhancement in the offense level for a defendant 
who abused a position of trust to facilitate significantly the 
defendant's crime. The sentencing judge applied the en- 
hancement to defendant, an after-hours janitor for a bank 
who took traveler's checks from the bank's vault. Judges 
Hall, Thompson, and Leavy found that characterizing defei 
dant's position as one of trust was not clearly erroneous. The 
court also rejected defendant's argument that his enhance- 
ment was precluded by guidelines commentary exempting 
bank tellers from the enhancement for embezzlement. Un- 
like a bank teller, defendant's after-hours access to ‘he bank 
subjected him to only ininimal supervision. Moreover, the 
court questioned the wisdom of the cited commenti. and 
noted that the commentary is “not binding law,” but only 
“advisory.” Although defendant had completed his sente.-e, 
his appeal was not moot because the collateral consequences 
of his sentence persist. U.S. v. Drabeck, =. F.2d __—, W 
DA.R. 6641 (9th Cir. June 14, 1990) No. 89-30237. 


Sth Circuit holds that using an alias during crime did not 
constitute obstruction of justice. (460) Using an alias, de 
fendant gave a package containing firearms to a federal ex- 
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press agent for delivery, He did not tell the agent that the 
package contained firearms. After arrest, he pled guilty to 
using a common carrier for the interstate transportation of 
firearms. The district court enhanced his offense level under 
section 3C1,1 finding that his use of an alias willfully im- 
peded or obstructed justice. The Sth Circuit reversed, find- 
ing that there was no evidence to support a finding of ob- 
struction of justice. Defendant did not misrepresent his 
identity to law enforcement officers; rather he misrepre- 
sented it to federal express. His lack of knowledge that any 
investigation was taking place made it clear that his intent 
was not to impede an investigation or prosecution. Rather, 
his intent was to disguise himself, which was a routine pre- 
caution any law violator might take. The court found that to 
countenance such an adjustment would demand its al- 
lowance in any case where defendant “wore a mask, dis- 
guised his voice, left town, used gloves, and so forth." This 
was not the type of conduct section 3C1.1 was meant to 
cover, U.S. v. Wilson, F.2d (Sth Cir. June 15, 1990) No. 
89-1185. 


6th Circuit affirms enhancement for obstruction of justice 
when defendant perjured himself at suppression hearing. 
(460) After determining that defendant testified falsely at a 
suppression hearing, the district court increased defendant's 
base offense level by two points for obstruction of justice un 
der guideline section 3C1.1. The 2nd Circuit affirmed the 
enhancement since -the district court specifically found de- 
fendant's testimony untruthful. The enhancement does not 
chill the right to testify because a defendant has no right to 
testify falsify. U.S. v. Matos, F.2d (2nd Cir. June 21, 
1990) No. 89-1590. 


7th Circuit holds that influencing codefendant's grand jury 
testimony warranted obstruction of justice adjusiment. 
(460) Defendant was convicted of conspiracy and of making 
false statements before a grand jury. The district court cn- 
hanced his offense level for obstruction of justice after it 
found that he had provided his codefendant with the script of 
what to say. The 7th Circuit affirmed the enhancement, rul- 
ing that the sentencing court's factual finding that the defen- 
dant had taken advantage of codefendant's request for assis- 
tamce in reconstructing the facts of the offense was not 
clearly erroneous. The sentencing court found that defen- 
dant had actually attempted to influence codefendant's tes- 
timony through the use of a “script.” U.S. v. Fozo, — F.2d __ 
(7th Cir. June 14, 1990) No. 89-1528. 


7th Circuit holds that providing false name of source of co- 
caine warranted obstruction of justice adjustment. (460) 
Shortly after a drug defendant was arrested, he provided a 
false name to a government agent concerning the source of 
his cocaine. The foliowing morning he recanted and pro- 
vided the government with the true source of the cocaine. 
He argued that the sentencing court therefore erred in en- 
hancing his offense level for obstruction of jstice under sec- 


tion 3C1,1, The 7th Circuit disagreed, stating that because 
the false name that he gave caused the government to ex: 
pend resources by pursuing the false lead, it was not clearly 
erroneous for the judge to find that this constituted an ob- 
struction of justice. Furthermore, the defendant received 
credit for his subsequent recantation by being granted an ac- 
ceptance of responsibility adjustment. The 7th Circuit found 
that the defendant was not entitled to a double benefit for 
this action. U.S. v. Dillon, F.2d __ (7th Cir. June 20, 1990) 
No, 88-3505. 


8th Circuit upholds obstruction adjustment where defen- 
dant tried to flush the cocaine. (460) A detective heard the 
toilet flush just prior to the defendant's exit from the bath- 
room. Approximately 580 grams of cocaine was then discov- 
ered, most of it in the bathroom. The 8th Circuit held that 
these actions supported an upward adjustment for obstruc- 
tion of justice under section 3C1.1 of the guidelines. U.S. v. 
Baker, _F.2d__ (8th Cir. June 20, 1990) No. 89-2827. 


9th Circuit finds that continued wire fraud from jail cell 
can justify obstruction-of-justice enhancement. (460) The 
guidelines call for a two-level upward adjustment in offense 
level for a defendant who obstructs justice. While in jail 
awaiting sentencing on wire fraud charges, defendant used 
his jail telephone to continue his wire fraud activities. Al- 
though Judges Thompson, Hall, and Leavy observed that the 
mere continuation of criminal activity would not justify an 
obstruction-of-justice adjustment, the court affirmed the ad- 
justment on the facts of defendant's case. Defendant had 
told his probation officer the extent of his pre-jail criminal 
activity, and the government was ir the process of sorting out 
the extent of defendant's fraud piior to sentencing. Defen- 
dant's continued fraudulent activities complicated the gov- 
ernment's investigatory effort and required defendant's pro- 
bation officer to prepare an addendum to the presentence 
report. The upward adjustment was not precluded by the 
fact that defendant's continued criminal activity had already 
been considered in denying defendant a downward adjust- 
ment for acceptance of responsibility. U.S. v. Lofton, _ 
F2d __, M DAR. 6645 (9th Cir. June 18, 1990) No. 89- 
30225. 


10th Circuit holds that defendant's expression of remorse 
was untimely. (480) In his interview with a probation officer, 
the defendant claimed that he had been unaware that there 
was marijuana in his van and that he pleaded guilty upon the 
advice of his lawyer because he believed that there was no 
possibility of winning at trial. However, at the sentencing 
hearing he expressed sorrow for what he had done and 
promised that it would not happen again. The 10th Circuit 
upheld the district court's denial of acceptance of responsi- 
bility adjustment as not clearly erroneous. The district court 
could not be faulted for finding that the defendant's pro- 
fessed acceptance of responsibility was untimely. Under 
these circumstances, it was proper to decline to grant the 


FEDERAL SENTENCING AND FORFEITURE GUIDE 5 


i Gq 


aw | 


Federal Sentencing and Forfeiture Guide, NEWSLETTER, Vol. 2, No. 1, July 2, 1990. 


defendant an adjustment, U.S. v. Pelayo-Munoz, _ 
(10th Cir, June 15, 1990) No. 89-2194, 


F.2d _ 


2nd Circuit rules that defendant need accept responsibility 
only for "related conduct," not ‘relevant conduct." (480) The 
Officers alleged that defendant dropped eight additional bags 
of PCP from his pocket when he was arrested. The defen- 
dant disputed this allegation The 2nd Circuit found that the 
defendant would not be required to accept responsibility for 
the eight bags of PCP in order to be entitled to an adjust- 
ment for acceptance of responsibility. The court distin- 
guished between section 3E1.1's "related conduct" and sec- 
tion 1B1.3's "relevant conduct." Although a sentencing court 
may consider all relevant conduct in determining the offense 
level, it cannot require a defendant to accept responsibility 
for all relevant conduct. To impose a such a requirement 
would raise distinct Sth Amendment questions. However, 
the case was remanded because the record was not clear as 
to the basis for the district court's denial of the adjustment 
for acceptance of responsibility. U.S. v. Oliveras, F.2d _ 
(2nd Cir. June 4, 1990) No. 89-1380. 


2nd Circuit rules that requiring acceptance of responsibility 
for dismissed counts violated Sth Amendment. (480) Defen- 
dant argued that the trial court violated his Sth Amendment 
rights against self-incrimination by requiring him to accept 
responsibility for counts which had been dismissed as part of 
his plea agreement. The 2nd Circuit agreed, finding that 
unless defendant's statements were immunized from use in 
subsequent criminal prosecutions, the effect of requiring him 
to accept responsibility for crimes other than those to which 
he pled guilty or which he had been found guilty constituted 
a penalty for refusing to incriminate himself in violation of 
the Sth Amendment. The court found that just because the 
prosecution had agreed to dismiss counts did not remove the 
risk of self incrimination posed by admissions made to a 
probation officer. Additionally, a reasonable interpretation 
of guideline section 3E1.1(a) and its 1988 amendment sup- 
ported this interpretation. U.S. v. Oliveras, F.2d (2nd 
Cir. June 4, 1990) No. 89-1380. 


8th Circuit holds that acceptance of responsibility does not 
require that plea be accompanied by affirmative act. (480) 
Defendant’. plea agreement stipulated to a two point reduc- 
tion for acceptance of responsibility and candidness and co- 
operation with the probation officers. The district court re- 
fused to grant the reduction, ruling that a plea of guilty with- 
out other affirmative acts was insufficient to justify a reduc- 
tion. The 8th Circuit reversed, holding such an interpreta- 
tion of guideline section 3E1.1 would penalize those caught 
red-handed or those who wished to consult an attorney be- 
fore pleading guilty. The court wrote that the district court 
retains discretion to grant a reduction if it believed defen- 
dant demonstrated a recognition and affirmative responsi- 
bility as weil as sincere remorse for his crime. U.S. v. Knight, 
__ F.2d __ (8th Cir. June 1, 1990) No. 89-1799. 


ist Circuit finds that no acceptance of responsibility where 
defendant did not admit invoivement. (485) Defendant ar- 
gued that the district court erred in declining to grant him a 
reduction in his offense level for acceptance of responsibility. 
The 1st Circuit disagreed, noting that the defendant had yet 
to trv hfully admit and describe his involvement in the of- 
fenses of conviction. The court found that acceptance of re- 
sponsibility "necessitates candor and authentic remorse, nor 
merely a pat recital of the vocabulary of contrition,” whica 
was all the defendant had done in this case. The reduction 
was properly denied. U.S. v. Garcia, —§ F.2d __ (1st Cir. 
June 19, 1990). No. 89-1955. 


2ad Circuit finds RICO defendant not entitled to accep- 
tance of responsibility due to his denial of guilt. (485) De- 
fendant claimed he should be resentenced because the dis- 
trict court erroneously declined to grant him an acceptance 
of responsibility adjustment. The 2nd Circuit disagreed, 
finding that the defendant had expressed “no contrition dur- 
img the sentencing hearing,” repeatedly asserting that he 
never extorted any money despite the overwhelming evi- 
dence of guilt. U.S. v. Tillem, F.2d (2nd Cir. June 19, 
1990) No. 89-1139. 


8th Circuit finds no acceptance of responsibility where de- 
fendant tried to justify her drug dealing. (485) Defendant 
claimed that the trial court erred in failing to reduce her of- 
fense level by two points for acceptance of responsibility un- 
der section 3E1.1. The 8th Circuit disagreed, finding that the 
defendant's refusal to supply information about others and 
the failure to acknowledge the sizable quantity of drugs jus- 
tified the enhancement. The court also found that the de- 
fendant attempted to justify her drug dealing by stating it was 
her only means of supporting her children. The court found 
that these statements did not indicate sincere remorse for 
her actions. U.S. v. Baker, F.2d (8th Cir. June 20, 
1990) No. 89-2827. 


Criminal History (§ 4A) 


7th Circuit finds that resisting arrest and battery on a po- 
lice officer justifies one criminal history point. (500) Drug 
defendant received one criminal history point because he 
had pled guilty to resisting arrest and battery upon a police 
officer. The 7th Circuit found that although the resisting ar- 
rest conviction was similar to an offense which is exempted 
from criminal history under section 4A1.2(c)(1), the battery 
aspect of his prior conviction was not. Thus, the exemption 
was not applicable and he was correctly assessed one crimi- 
nal history point. U.S. v. Dillon, F.2d _ (7th Cir. June 20, 
1990) No. 88-3505. 


7th Circuit holds that bench warrant for failure to pay DUI 
fine did not warrant enhancement of criminal history. (500) 
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In sentencing a drug conspirator the district court enhanced 
his criminal history level by two points under section 
4A1.1(d) after finding that the defendant had a bench war- 
rant Outstanding due to his failure to pay a fine following a 
DUI conviction. The 7th Circuit held that the existence of 
the bench warrant did not constitute a “criminal justice sen- 
tence” under s ction 4A1.1(d) of the guidelines. Under state 
law, the state would have been justified in seeking the is- 
suance of a bench warrant during the defendant's probation- 
ary period. However, the bench warrant was not issued until 
after the one year probationary term had expired. Because 
the “sentence of court supervision” had expired, the defen- 
dant was not under a criminal justice sentence when the fed- 
eral drug offense occurred, and the sentencing court had no 
authority to increase his criminal history points. The 7th 
Circuit did note that the defendant's fugitive status may have 
constituted a ground for departure, but this was noi consid- 
ered by the sentencing court. U.S. v. Dillon, F.2d (7th 
Cir. June 20, 1990) No. 88-3505. 


10th Circuit finds that second degree burglary qualifies as 
crime of violence under career offender guideline. (520) 
Defendant asserted that his two prior Missouri State convic- 
tions for second degree burglary were not crimes of violence 
because they did not require as an element of the offense 
that an innocent person be present in the structure or that a 
physical injury occur. The 10th Circuit disagreed, finding 
that whether an offense constitutes a crime of violence is a 
question of federal law and therefore the court may look be- 
yond the elements of the offense. The court agreed with 
three other circuit courts that have addressed the issue, 
holding that burglary of a dwelling is a crime of violence 
within the career offender section. To hold otherwise would 
frustrate the guidelines policy of uniformity in sentencing by 
allowing criminals with similar records to receive vastly dif- 
ferent sentences simply because their past crimes were de- 
fined differently by different states. U.S. v. Brunson, _ F.2d 
__ (10th Cir. June 19, 1990) No. 89-3176. 


ist Circuit holds that bank robbery by force and violence is 
a crime of violence within the career offender guideline. 
($20) Defendant pled guilty to bank robbery by force and vi- 
olence or by intimidation in violation of 18 U.S.C. section 
2113(a). The 1st Circuit held that it was beyond dispute that 
the career offender guideline definition of crime of violence 
applied to this offense. The offense by its nature involved a 
substantial risk that physical force may be used against a vic- 
tim and also presented a serious potential risk of physical 
injury to another. Even if the offender does not intend to 
carry out his threat, his victim may fear his threat and take 
actions which would cause the offender to react violently. 
The defendant's conduct, which was typical of robbery, 
clearly involved the substantial or serious risk of physical 
force or injury. U.S.v. McVicar, F.2d (1st Cir. June 14, 
1990) No. 89-1377. 


Ist Circuit holds that conviction of larceny from the person 
was a crime of violence under career offender guideline. 
($20) Defendant who had pled guilty to bank robbery 4s- 
serted that his prior state law conviction for “larceny from 
the person” should not have counted as a crime of violence 
under the career offender guidelines. The 1st Circuit dis- 
agreed, finding that even though no threat of violence was 
involved, the risk of physical injury was serious because even 
a pickpocket can cause a reaction from his victim which 
might lead to more serious consequences. U.S. v. McVicar, 
__ F.2d __ (1st Cir. June 14, 1990) No. 89-1377. 


9th Circuit concludes that unarmed robbery constitutes 
crime of violence under career criminal section. (520) 
Guidelines section 4B1.1 increases the sentence of defen- 
dants who are career criminals, a determination that turns in 
part on whether past offenses were crimes of violence. De- 
fendant argued that his two prior convictions for bank rob- 
bery under 18 U.S.C. section 2113(a) should not be counted 
as cruzes of violence because he neither carried a gun nor 
harmed anyone during the robberies. Judges Schroeder, 
Hug, and Skopil disagreed. Noting with disapproval that 
defendant's argument woulc require sentencing courts to 
hold “satellite factual hearings” on the facts underlying past 
convictions, the court instead analyzed the case by reviewing 
the statute of conviction for congruence with the guidelines 
requirement that a crime of violence have as “an element the 
use, attempted use, or threatened use of physical force 
against the person of another." Because 18 U.S.C. section 
2113(a) required force, violence, or intimidation to support 
conviction, the statute defines a crime of violence. The sen- 
tencing court discharged its rule 11 responsibilities by advis- 
ing defendant of the maximum statutory penalty for his 
crime, even though the court did not advise defendant that 
he might be sentenced as a career criminal. U.S. v. Se/fa, _ 
F2d___, 90 DA.R. 6643 (9th Cir. June 14, 1990) No. 89- 
10309. 


Determining the Sentence 
(Chapter 5) 


10th Circuit upholds consecutive sentences where statutory 
factors were satisfied. (660) Defendant was convicted of 
bank fraud, interstate transportation of stolen property, con- 
spiracy to commit fraud, and falsely representing her social 
security number. The court ordered the sentence for trans- 
porting stolen property to run consecutively to the conspiracy 
sentence. On appeal, the 10th Circuit affirmed, noting that 
the trial court imposed the consecutive sentences only after 
clearly taking into account the factors set forth in 18 U.S.C. 
section 3553(a). No error occurred. U.S. v. Russell, _ F.2d 
__ (10th Cir. June 20, 1990) NO. 89-6142. 


Sth Circuit upholds guideline sentence ordered to run con- 
secutively to preguideline sentence. (660) Defendant was 
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convicted of obstructing justice, an offense which was subject 
to sentencing under the guidelines. He was also convicted of 
filing a false tax refund claim, which was committed before 
the effective date of the guidelines. The Sth Circuit found no 
abuse of discretion in ordering cach sentence to run consec- 
utively to the other. The court noted, however, that it would 
have been "more in keeping with the intent of the Sentencing 
Reform Act” to impose the sentence on the conspiracy count 
consecutively only to the extent necessary to adequately 
punish the defendant based upon dual convictions arising 
from the same underlying acts. U.S. v. Garcia, = F2d _ 
(Sth Cir. June 6, 1990) No. 89-7074. 


10th Circuit rules that prevalence of alcohol abuse on an 
Indian reservation is not grounds for downward departure. 
(690)(722) The district court refused to depart downward 
because it believed that the prevalence of alcohol on aa In- 
dian reservation was not a basis for departure. The 10th 
Circuit agreed, holding that the prevalence of alcohol abuse 
and race are not grounds for departure. U.S. v. Lowden, _ 
2d (10th Cir. June 20, 1990) No. 89-2052. 


Departures (§ SK) 


10th Circuit gives "due deference" to trial judge in deter- 
mining reasonableness of extent of departure. (700)(820) 
The 10th Circuit held that in reviewing the reasonableness of 
the extent of an upward departure from criminal history cat- 
egory VI, a district court is entitled to "due deference.” An 
appellate court should not “lightly overturn determinations of 
the appropriate degree of departure." The court found that 
the Commission did not intend to impose a particular for- 
mula upon a sentencing judge, but judges should not disre- 
gard the guideline requirements of proportionality and uni- 
formity in making their determinations. U.S. v. Russell, _ 
2d (10th Cir. June 20, 1990) NO. 89-6142. 


10th Circuit holds that departure from criminal history 
category VI is guided oaly by court's own judgment. 
(700)(730) After finding that criminal history category VI 
underrepresented defendant's criminal history, the district 
court imposed the statutory maximum sentence, which was 
almost three times the guideline range. The 10th Circuit 
found that the Sentencing Commission had provided no 
guidance for determining the reasonableness of departures 
where criminal history category VI underrepresented defen- 
dant's criminal history. Accordingly, the court held that it 
was required to “simply use its own judgment as to whether 
the sentence imposed was proportional to the crime com- 
mitted in light of the past criminal history." The court found 
that this case stretched proportionality to the limit, but that 
this was ameliorated by the fact that the sentence was or- 
dered to run concurrently to a state prison sentence. Seen in 
context, the statutory maamum sentence did not violate the 


sentencing guidelines proportionality requirements since the 


defendant had been defrauding people nearly his entire adult 
life. U.S. v. Bernhardt, F.2d _ (10th Cir, June 11, 1990) 


No, 89-6323. © 


10th Circuit holds that reasonableness of departure from 
criminal history category VI depends upon whether unifor- 
mity and proportionality will be preserved. (700)(730) The 
10th Circuit ruled that determining the reasonableness of an 
upward departure beyond criminal history category VI re- 
quires regard for the factors in 18 U.S.C. section 3553, in- 
cluding uniformity and proportionality. The district court 
must clearly articulate its reasons for the extent of the de- 
parture in order to enable the appellate court to effectively 
supervise the sentencing process and enforce the principles 
of uniformity and proportionality implicit in the concept of 
reasonableness. In the present case, the sentencing court 
adequately articulated the reasons behind its choice of sen- 
tence. The 10th Circuit emphasized that "the district judge 
retains discretion to select an appropriate methodology or 
rationale to set an enhanced sentence so long as it is not in- 
consistent with the guideline objectives of uniformity and 
proportionality.” U.S. v. Gardner, F.2d (10th Cir. June 
18, 1990) No. 89-6289. 


10th Circuit reverses unguided criminal history departure. 
(700) (730) Defendant pled guilty to aiding and abetting wire 
fraud. Defendant had seven prior felony fraud convictions, 
as well as numerous misdemeanor convictions for fraud 
offenses, placing him in criminal history category IV. 
district court departed upwards from a guideline range of 

21 months and sentenced defendant to 40 months in prison. 
The 10th Circuit reversed. Although the aggravating 
circumstances of defendant's past were not adequately con- 
sidered by the guidelines, the unguided departure was held 
to be unreasonable. On remand the district court was or- 
dered to use a higher criminal history category as a guide for 
departure, and to articulate reasons for degree of departure. 
U.S. v. Harris, _ F.2d _ (10th Cir. June 21, 1990) No. 89- 
5113. 


10th Circuit holds that it can review refusal to depart 
downward if district court erroneously believes it is forbid- 
den to depart downward. (700) (810) The district court stated 
that it believed it was powerless to depart and therefore re- 
fused to do so. The 10th Circuit held that it had "jurisdiction 
to review this decision because a sentence imposed within 
the guideline range only because the court erroneously be- 
lieved that the guidelines did not permit a downward depar- 
ture is a sentence imposed as a result of an incorrect appli- 
cation of the sentencing guidelines.” U.S. v. Lowden, _ F.2d 
__ (10th Cir. June 20, 1990) No. 89-2052. 


2nd Circuit reverses downward departure even though 


minimally culpable offenders are not in a position to 
vide “substantial assistance" to the government. ie 


Although it agreed with the district judge that it 
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“woubling” that minimally culpable offenders often do not 
have the quantity or quality of information to justify a sub- 
Stanuial assistance departure under section 5K1.1, the 2nd 
Circuit reversed the judge's downward departure. No mo- 
tion was made by the government. Nor did the requirement 
of a government motion under section 5K1.1 lodge too much 
discretion in United States Attorneys. Although the defen- 
dant had identified a drug dealing location to the govern- 
ment and provided the government with information on his 
supplier (who had died before the information became of 
any use), the court found that this case did not "present the 
rare case that involves circumstances that were not ade- 
quately taken into consideration by the Sentencing Commis- 
sion." Despite their empathy for the judge who attempted to 
infuse equity into the guidelines, the court found that its 
“hands were tied.” U.S. v. Reina, F.2d (2nd Cir. June 4, 
1990) No. 90-1007. 


8th Circuit holds that district court’ refusal to grant sub- 
stantial assistance departure is not reviewable on appeal. 
(710)(810)) Defendant agreed after the trial to cooperate in 
the government's investigation of drug trafficking. He as- 
serted that he made a good faith effort to provide substantial 
assistance to the government, and claimed that the district 
court therefore erroneously refused to reduce the sentence 
under section 5K1.1. The 10th Circuit held that the district 
court's refusal to depart under that section was nonreview- 
able and even if it were that the court had no authority to 
even consider a downward departure because the govern- 
ment had not made a motion as required by that section. 
However, the court noted that a motion by the government 
may not be necessary if the government's refusal to make 
such a motion had violated the defendant's right to due pro- 
cess, a claim which was not alleged in this case. U.S. v. 
Dobynes, F.2d (8th Cir. June 15, 1990) No. 89-2378. 


New York District Court departs downward where no com- 
munity confinement facility was available. (721) Judge 
Restami of the Southern District of New York originally 
sentenced defendant to four months community confine- 
ment. However, the defendant was pregnant, and no facility 
would accept her. Two months after the birth of the child 
there was still nw facility available. Accordingly, the judge 
departed downward, stating that “the guidelines did not ad- 
dress the unavailablility of facilities for women in genecal 
and for pregnant women in particular." The sentence was 
modified to provide for community confinement “at the dis- 
cretion of the probation department if defendant's adjust- 
ment to the community deteriorates, and upon notification to 
the court.” U.S. v. Reyes, F.Supp. (S.D.N.Y. June 6, 
1990) No. 89-CR 655(JAR). 


2nd Circuit holds that dowaward departure to avoid severe 
penalty for crack cocaine required reversal. (722) The 
district court departed downward in a drug case because it 
found that the penalties for distribution of crack cocaine 


were more severe than for distribution of normal cocaine. 
The government appvaled and the 2nd Circuit reversed, It 
found that "a downward departure cannot be fashioned 
because the penalties are more severe.” Congress had 
enhanced the penalties for crack cocaine specifically to deter 
what it found to be insidious drug transactions, including 
those involving the highly addictive form of cocaine base 
known as crack. U.S. v. Reina, F.2d (2nd Cir. June 4, 
1990) No. 90-1007, 


4th Circuit reverses downward departure for family ties ai- 
though defendant was sole custodial parent. (722) The dis- 
trict court departed downward because defendant was the 
sole, custodial parent of two children who would be forced to 
live with strangers if she were imprisoned, The district court 
held that such a separation would have a devastating impact 
on the children, and therefore imposed probation in lieu of 
the 10 month prison term mandated by the guidelines. The 
government appealed and the 4th Circuit reversed, ruling 
that the district court's finding that the situation was extraor- 
dinary was clearly erroneous. The court wrote that a sole 
custodial parent is not a societal rarity, and the separation 
caused by imprisonment was not extraordinary. “[The de- 
fendant| has shown nothing more than that which innumer- 
able parents could no doubt establish: namely, that the im- 
position of prison sentences normally disrupts spousal and 
parental relationships ..." U.S. v. Brand, — F.2d __ (4th Cir. 
June 21, 1990) No. 89-5213. 


10th Circuit finds criminal history departure beyond cate- 
gory VI was warranted. (733) In sentencing a defendant for 
various offense arising from a fraudulent scheme, the district 
court departed upward from the appropriate guideline range 
by 14 months on the ground that criminal history category of 
VI did not adequately represent the defendant's criminal 
history. The 10th Circuit upheld the departure, finding that 
(1) because 16 separate convictions were consolidated for 
sentencing, only three criminal history category points were 
assessed (section 4A1.2 comment 3); (2) the defendant 
committed the instant offense while other charges were still 
pending (section 4A1.3(d)); and (3) seven charges of passing 
worthless check were dismissed after the defendant made 
restitution to the victims (section 4A1.3(e)). These reasons 
provided ample justification for the upward departure ac- 
cording to the guidelines themselves. U.S. v. Russell, _ F.2d 
__ (10th Cir. June 20, 1990) NO. 89-6142. 


10th Circuit holds that 25 criminal history points plus sev- 
eral uncounted prior convictions justified upward depar- 
ture. (733) In sentencing a defendant who had deposited a 
forged check into a bank account, the district court departed 
upward on the ground that his 25 criminal history points 
were 12 more than the maximum for criminal history cate- 
gory VI. In addition, several of his prior convictions were 
not even counted. This lifelong pattern of conduct fully jus- 
tified a departure from the 18-24 guideline range to the 
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statutory maximum sentence of 5 years imprisonment. The 
court found that a factual basis existed for the departure and 
that the extent of the departure was reasonable. U.S. v. 
Bernhardt, F.2d (10th Cir. June 11, 1990) No, 89-6323. 


10th Circuit upholds criminal history departure from cate- 
gory VI based upon old convictions. (733) Defendant pied 
guilty to bank robbery by force and the district court de- 
parted upward to 210 months in prison. This was nearly 
double the guideline sentence. On appeal, the 10th Circuit 
affirmed, stating that the district court properly found that 
the four prior convictions which could be counted did not 
adequately represent the defendant's actual criminal history. 
The defendant had several additional convictioas that were 
not counted because they were more than LS years old (see 
section 4A1.2(e)). These two prior convictions for similar 
criminal conduct outside of the 15 year limit warranted de- 
parture. The court found that there was a clear factual basis 
for the departure and that the extent of the departure was 
reasonable. U.S. v. Gardner, F.2d (10th Cir. June 18, 
1990) No. 89-6289. 


10th Circuit upholds criminal history departure where de- 
fendant "closely resembled" a career offender. (733) The 
10th Circuit noted that defendant's criminal history sug- 
gested that robbery was his chosen profession, but two of his 
convictions were too old qualify him for career offender sta- 
tus. Nevertheless, his criminal history “closely resembled" 
that of a career offender. Accordingly, the 10th Circuit 
found that the district court's decision to depart upward and 
sentence him by reference to the career offender provisions 
was reasonable, “particularly where, as here, the district 
court chose to sentence him to the lower range for a career 
offender.” U.S. v. Gardner, F.2d _ (10th Cir. June 18, 
1990) No. 89-6289. 


6th Circuit upholds criminal history departure where three 
prior robberies were prosecuted as one. (733) In sentencing 
a convicted bank robber, the district court departed upward 
from criminal history category III to category VI. Although 
the defendant had only one prior felony conviction on his 
record, that conviction was related to three separate bank 
robberies committed on three separate occasions over a pe- 
riod of about eight months. Had these crimes been consid- 
ered separately, the defendant might have been classified as 
a career offender, and automatically assigned a category VI 
criminal history. The 6th Circuit found that the judge was 
justified in finding that neither criminal history categories IV 
nor V adequately represented the defendant's actual criminal 
history. Category VI was therefore appropriate. U.S. v. 
Medved, F.2d __ (6th Cir. June 12, 1990) No. 89-3658. 


Sentencing Hearing (§ 6A) 


8th Circuit says it has not adopted prepoaderance of the 
evidence as standard for proving facts at sentencing, (755) 
The 8th Circuit rejected defendant's contention that it had 
adopted the “preponderance of the evidence" standard for 
proving facts at sentencing. Although the court noted that it 
had approved of the standard in U.S. v. Sleet, 893 F.2d 94 
(8th Cir, 1989), it wrote that such approval was only a 
recognition that the Supreme Court had ruled such a 
standard does not violate due process. The court held that 
“it is sufficient that the district court's findings are ‘adequate 
for us to make a meaningful review.” (citing U.S. v. Luster, 
896 F.2d 1122 (8th Cir. 1990). U.S. v. Weaver, F.2d _ 
(8th Cir. June 21, 1990) No. 90-1018. 


6th Circuit reverses because judge failed to resolve factual 
dispute at sentencing. (770) The 6th Circuit reversed defen- 
dant's sentence because the district court failed to make an 
express finding on the disputed evidence, and it was clear 
that the disputed evidence had been relied on in sentencing. 
The court pointed out that defendant was entitled to resen- 
tencing under Rule 32(c)(3)(D) even though he did not al- 
lege a due process violation. Thus he did not have to raise 
“grave doubt” as to the veracity of the information. U.S. v. 
Mandell, F.2d (6th Cir. June 22, 1990) No. 89-3197. 


9th Circuit holds that disputed facts at sentencing require 
findings by sentencing judge under Fed. R. Crim. P. 32. 
(772) At sentencing, defendant challenged the factual 
accuracy of matters contained in the presentence report 
The district court failed by make the findings o 
determinations required by Fed. R. Crim. P. 32(c)(3)(D). 
Judges Beezer, Pregerson, and Canby found that this 
omission mandated resentencing. Although defendant did 
not raise his Rule 32 objection before the district judge, the 
court reviewed the claim because no factual inquiry was 
necessary, the challenged information was important (to 
sentencing and continued to affect the defendant's treatment 
during later stages of the correctional process, and the 
failure of the district court to follow Rule 32 constituted 
clear error. U.S. v. Bigman, =» F.2d, MW DAR. 6646 
(9th Cir. June 18, 1990) No. 88-1703. 


Plea Agreements, Generally (§ 6B) 


6th Circuit allows withdrawal of plea where base offense 
level was higher than provided in plea. (790) Defendant 
pled guilty to distributing marijuana. The plea agreement 
allowed defendant .o withdraw his plea if the district court 
departed from the agreed base offense level of 20 or de- 
parted from the otherwise applicable criminal history cate- 
gory. Based on an addendum indicating that defendant dis- 
tributed drugs on other occasions, the district court in- 
il fl wihin he range sated inthe plea agreement. Tho 


still fell within the range stated in the plea agreement. 
6th Circuit reversed, holding that defendant was entitled to 
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specific performance of his plea bargain. Even though the 
sentence fell within the appropriate range, the defendant had 
to be sentenced by the agreed method or be allowed to with: 
draw his plea. U.S. v. Mandell, F.2d (6th Cir. June 22, 
1990) No, 89-3197. 


Appeal of Sentence (18 USC 3742) 


9th Circuit finds threat to seek death penalty undermined 
waiver of appeal and counsel. (800)(860) After certain sen- 
tencing proceedings, if a trial judge refuses to impose the 
death penalty, imposition of the death penalty after appeal is 
barred by the double jeopardy clause. Petitioner was sen- 
tenced to life imprisonment after such a proceeding. On ap- 
peal, the Arizona Supreme Court remanded petitioner's case 
to the trial court for an evidentiary hearing on whether peti- 
tioner understood the nature of the charges against him 
when he entered his plea. Petitioner dropped his appeal and 
waived coun: =! after being informed by state officials that he 
might ultimately be sentenced to death if he persisted. Se- 
nior Judge Lively and Judges Fletcher and Reinhardt found 
petitioner's waivers inadequate under the due process clause 
because they were motivated by a threat that the state was 
powerless to enforce. Accordingly, the court ordered that 
petitioner's appeal be reinstated, and that petitioner be ap- 
pointed counsel. Cujffle v. Goldsmith, =. ~F2d __—, W 
D.A.R. 6655 (9th Cir. June 15, 1990) No. 89-15537. 


2nd Circuit holds that discretionary decisions not to depart 
are not reviewable on appeal. (810) The 2nd Circuit ruled 
that it had no jurisdiction to review a district court's discre- 
tionary decision nc to depart from the guidelines based 
upon a defendant's failing physical condition. It held that 
based upon prior authority, discretionary decisions not to 
depart are unreviewable on appeal. U.S. v. Tillem, _ F.2d 
__ (2nd Cir. June 19, 1990) No. 89-1139. 


7th Circuit holds that overlapping guideline ranges made 
resentencing unnecessary. (810) Although it found that the 
sentencing court had erroneously calculated the defendant's 
sentence actually imposed fell within the correct range there 
was no need to remand the case for resentencing. The court 
relied upon the Guidelines, Chapter One, Part A, Introduc- 
tion 4(h), which stated that the overlapping of the ranges was 
intended to “discourage unnecessary litigation." The court 
found that it was unnecessary to resolve disputes as to which 
offense level would be correct as long as it was reasonable to 
concluce that the same sentence would have been imposed 
irrespective of the outcome of the dispute. The court found 
that in this case, it was reasonable to assume that the sen- 
tence imposed would have been the same under either of the 
two ranges. U.S. v. Dillon,  F2d _ (7th Cir. June 20, 
1990) No. 88-3505. 


Death Penalty 


Supreme Court holds Caldwell v. Mississippi inapplicable 
to convictions final before its decision. (860) On habeas 
corpus, a rule announced after a conviction becomes final 
generally cannot be used to attack that conviction if the rule 
is new. Defendant argued that the Court did not announce a 
new rule when it decided in Caldwell v. Mississippi that the 
death sentence may not be imposed by a sentencer that has 
been led to the false belief that the responsibility for deter- 
mining the appropriateness of the defendant's capital sen- 
tence rests elsewhere. Justice Kennedy, writing for five 
members of the Court, held that Caldwell did announce a 
new rule, and accordingly could not be used to attack defen- 
dant's conviction. The Court concluded that Caldwell was 
not “dictated by precedent” existing when defendant's convic- 
tion became final--i.c., when his direct appellate remedies 
were exhausted. Focusing on the “reasonableness” of the 
state court's refusal to anticipate Caldweil, the Court noted 
that the most closely analogous case to Ca/dweil had involved 
the due process clause while Ca/dweil itself was decided on 
eighth amendment grounds. The Court also held that Cald- 
well did not represent a "* watershed rule({] of criminal pro- 
cedure’ . . . necessary to the fundamental fairness of the 
criminal proceeding.” Justices Marshall, Brennan, Black- 
mun, and Stevens dissented. Sawyer v. Smith, _. US. __ 
90 D.A.R. 7074 (June 21, 1990). 


Forfeiture Cases 


10th Circuit holds that criminal forfeiture trial need not be 
bifurcated where defendant fails to state a desire to testify 
at a separate trial. (920) In U.S. v. Sandini, 816 F.2d 869 
(3rd Cir. 1987) the 3rd Circuit exercised its supervisory 
power to require complete bifurcation of in personam crimi- 
nal forfeiture proceedings from the guilt phase of a criminal 
trial. On the other hand, in U.S. v. Perholtz, 842 F.2d 343 
(D.C. Cir. 1988), the D.C. Circuit declined to adopt a rule 
requiring any bifurcation whatsoever, and the 9h Circuit de- 
clined to rule on the constitutionality of unitary proceedings 
in U.S. v. Feldman, 853 F.2d 648, 661 (9th Cir. 1988). Here, 
the 10th Circuit held that the responsibility rests on the de- 
fendant and counsel! to make the trial court aware that the 
defendant desires to testify on the forfeiture issues. “If no 
such request is made, the trial court and the government are 
entitled to assume that evidence concerning guilt and forfei- 
ture may be heard together.” U.S. v. Jenkins, = Fld _ 
(10th Cir, May 31, 1990) No. 87-1797. 


FEDERAL SENTENCING AND FORFEITURE GUIDE 11 


CIVIL DIVISION ATTORNEYS 
WITH EXPERTISE IN DESIGNATED AREAS 


Prepared By The 
Office Of Management Information 
Office of Management Programs 
Civil Division 


TABLE OF CONTENTS 
Appellate Staff l 
Commercial Litigation Branch 8 
Federal Programs Branch 12 
Office of Consumer Litigation 17 
Office of Immigration Litigation 18 
Torts Branch 19 


NOTE: With the exception of the telephone numbers listed for 
the New York and San Francisco Field Offices, all telephone 
numbers listed are commercial numbers for the District of 
Columbia (area code 202). 


If you are calling a Civil Division employee over the FTS network, 
you will need to substitute an FTS exchange for the commercial 
one. Listed below are the Division’s commercial exchanges and 
their corresponding FTS exchanges: 


Commercial FTS 
501 241 
307 367 


514 368 


APPEL ST 


Deputy Assistant Attorney General 
Patricia M. Bryan = 514-4015 


Director 
Robert E. Kopp §14-3311 


Deputy Director 
William Kanter 514-1597 


Appellat igation Counse 
Douglas N. Letter 514-3602 
Robert V. Zener 514-3425 


Areas of 


Administrative Procedure Act (APA) 


-- Preclusion of Review 


-- Rulemaking Requirements 
and Exemptions 


Aid for Dependent Children (AFDC) 


Antitrust Law 


Appealability 


Attorney Fee Issues (including EAJA) 


Banking 


Banking -- Farm Credit Banking 


Bankruptcy 


Assistant Directors 
Barbara C. Biddle 


Robert S. Greenspan 
Barbara L. Herwig 
Leonard Schaitman 
Michael Jay Singer 
Anthony J. Steinmeyer 


Ca 
Ida Hagar 


Leonard Schaitman 
Mark Stern 


Barbara C. Biddle 
Wendy Keats 


Barbara C. Biddle 
John Daly 
John Koppel 


Deborah R. Kant 


John Daly 
Scott McIntosh 


Barbara L. Herwig 


William Kanter 
Michael Jay Singer 
Jacob Lewis 

John Daly 


Anthony J. Steinmeyer 
Barbara C. Biddle 
John Daly 

Jacob Lewis 


Mark Stern 


John Schnitker 
Robert Loeb 


514-3380 
514-5428 
514-5425 
514-3441 
514-5432 
514-3388 


514-4451 


514-3441 
514-5534 


514-3380 
514-3518 


514-3380 
514-2541 
514-5459 


514-1838 


514-2541 
514-4052 


514-5425 


514-1597 
514-5432 
514-4259 
514-2541 


514-3388 
514-3380 
514-2541 
514-4259 


514-5534 


514-2786 
514-4027 


Appellate Staff (Cont'd) 
Bankruptcy -- U.S. Trustee Actions 


Bankruptcy Court Injunctions 
Bivens (See Constitutional Torts) 


Civil Rights Act -- Title VII 


Civil Rights Act -- Title VIII 


Civil Service Reform Act (CSRA) 


Common Law Torts (See Westfall Act) 


Constitution 

-- lst Amendment 
-- 4th Amendment 
-- 10th Amendment 
-- 11th Amendment 
-- 2lst Amendment 


-- Appointments Clause 


-- Associational Claims 
— Contract Clause 
-- Due Process 


-- Equal Protection 


-— Establishment Clause 


-- Free Exercise Clause 


Bruce Forrest 


Jeffrey A. Clair 


Robert S. Greenspan 
Roy E. Hawkens 
John Hoyle 

Marilyn Urwitz 


John Hoyle 


William Kanter 
Richard Olderman 
John Koppel 


Alfred R. Mollin 
Anthony J. Steinmeyer 
Alfred R. Mollin 
Robert Kamenshine 
Lowell Sturgill 

Robert Zener 

Bruce Forrest 

Katie Gruenheck 
Robert Zener 


Robert Zener 
Douglas Letter 


John Koppel 
Lowell Sturgill 
John Koppel 


Roy E. Hawkens 
John Koppel 


Jay Bybee 

Michael Jay Singer 
Lowell Sturgill 
Robert Zener 


Jay Bybee 
John Daly 


Peter Maier 
Lowell Sturgill 
Robert Zener 


514-2496 


$14-4027 


514-5428 
514-4331 
514-3547 
514-4549 


514-3547 


514-1597 
514-3542 
514-5459 


514-4116 
514-3388 
514-4116 
514-4829 
514-3427 
514-3425 
514-2496 
514-5091 
$14-3425 


514-3425 
514-3602 


514-5459 


514-3427 


514-5459 


514-4331 
514-5459 


514-4096 
514-5432 
514-3427 
$14-3425 


514-4096 
514-2541 
514-4814 
514-3427 
514-3425 


Appellate Staff (Cont'd.) 


-- Free Speech Clause 
-- Legislative Veto 

-- Militia Clause 

-- Pornography 


-- Preclusion of Review of 
Constitutional Claims 


-- Public Forums 


-- Separation of Powers 


-- Taking Issues 


-- Time, Place and Manner Restrictions 
-- Warrantless Searches 


Constitutional Torts (Bivens) 


Consumer Matters 

Contempt 

Contracts Disputes Act 
Copyright Royalty Tribunal 
Correction Board Issues 
Deliberative Process -- Privilege 


Discrimination 


Discrimination -- Housing 


Emergency Motions 


Lowell Sturgill 
Douglas N. Letter 
Anthony J. Steinmeyer 
Jacob Lewis 


John Koppel 


Robert Zener 


Douglas N. Letter 
Jay Bybee 

Alfred R. Mollin 
Michael Robinson 
Douglas N. Letter 
Lowell Sturgill 


John Daly 
Katie Gruenheck 
Douglas N. Letter 


Barbara L. Herwig 
Barbara C. Biddle 
Katie Gruenheck 
Deborah R. Kant 
Wendy Keats 
John Koppel 
Freddi Lipstein 
Richard Olderman 
Robert S. Greenspan 
Marleigh Dover 
Barbara C. Biddle 
Bruce Forrest 
Mary K. Doyle 
Scott McIntosh 


Marleigh Dover 
Marilyn Urwitz 


Michael Jay Singer 


Mark Stern 


$14-3427 


514-3602 


514-3388 


514-4259 


514-5459 


514-3425 


514-3602 
514-4096 
514-4116 
514-5460 
514-3602 
514-3427 


514-2541 
514-5091 
514-3602 
514-5425 
514-3380 
514-5091 
514-1838 
514-3518 
514-5459 
514-4815 
514-3542 
514-5428 
514-2495 
514-3380 
514-2496 
514-3377 
514-4052 


514-2495 
514-4549 


514-5432 


514-5534 


Appellate Staff (Cont’d.) 


Energy (gas, hydro and nuclear) 


Environmental Law 


Estoppel 


Ethics 
Executive Order 12291 
Federal Circuit 


Federal Labor Relations Authority (FLRA) 


Federal Tort Claims Act (FTCA) 


-- Damage Issues 


-- Discretionary Function 


-- Intentional Torts 
-- Limitation on Liability 
-- Medical Malpractice 


-- Misrepresentation Lxception 


Feres Doctrine 


Flood Immunity 


Bruce Forrest 


John Schnitker 
Robert Zener 


John Daly 


Roy E. Hawkens 
Richard Olderman 


Michael Robinson 
Alfred R. Mollin 
Barbara C. Biddle 


William Kanter 
Thomas M. Bondy 
Katie Gruenheck 
Jacob Lewis 

Marc Richman 
Howard S. Scher 


Robert S. Greenspan 
Deborah R. Kant 
Peter Maier 


William Cole 
Jeffrey A. Clair 


John Daly 

Roy E. Hawkens 
John Hoyle 
Mark Stern 


Anthony J. Steinmeyer 


Irene Solet 
Peter Maier 


Barbara C. Biddle 


John Daly 
Mark Stern 


Roy E. Hawkens 
Freddi Lipstein 
Mark Pennak 
Lowell Sturgill 


Irene Solet 


514-2496 


514-2786 
514-3425 
514-2541 


514-4331 
514-3542 


514-5460 


514-4116 


514-3380 


514-1597 
514-2397 
514-5091 
514-4259 
514-5735 
514-3180 


514-5428 
514-1838 
514-4814 


514-5090 
514-4027 


514-2541 
$14-4331 
514-3547 
514-5534 


514-3388 
514-3355 
514-4814 
514-3380 
514-2541 
514-5534 
514-4331 
514-4815 
514-4214 
$14-3427 


514-3355 


Appeliate Staff (Cont’*.) 


Foreign Relations Issue. 
Freedom of Information Act (FOIA) 
- Exemption 1 

-- Exemption 4 

-- Exemption 7 (a) 

-- Exemption 7 (c) 

-- Exemption 7 (¢) 

- Fee Waivers 

-- Prowacy 

-- Reverse FOLIA 

Government Contractor Defense 
Government Procuremeiit 


Grand Jury Disclosure 


Gun Control 


Housing 


Immigration 


Immunity 
-- Judicial 
-- Official 


-- Sovereign 


Intervention 


Jurisdiction 


Labor Management Reporting and 
Disclosure Act (LMRDA) 


Mandainus 


Douglas N. Letier 
Michael J. Singer 
John Schnitker 


Leonard Schaitman 
Deborah R. Kant 
Freddi Lipstein 
Peter Maier 

John Schnitker 
John Koppel 
John Koppel 
John Schnitker 
John Daly 

Bruce Forrest 
Douglas N. Letter 


Alfred R. Mollin 
Anthony J. Steinmeyer 


Douglas N. Letter 
Michael Robinson 


Mark Stern 


Anthony J. Steinmeyer 
Michael Jay Singer 


Barbara L. Herwig 
Michael Jay Singer 


Deborah R. Kant 
Barbara L. Herwig 
John Daly 

Wendy Keats 
Robert Zener 
Barbara C. Biddle 
Alfred R. Mollin 


Peter Maier 
William Kanter 
Barbara C. Biddle 
Marc Richman 
Marleigh Dover 


Barbara L. Herwig 
Mark Stern 


514-3602 
514-5432 
514-2786 


514-3441 
514-1838 
514-4815 
514-4814 
514-2786 
514-5459 
514-5459 
514-2786 
514-254 
$14-24' 
$14-30 °° 


514-4116 


514-3388 


514-3602 
514-5460 


514-55. 4 


514-3588 
514-5432 


514-5425 
$14-5432 


514-1838 
514-5425 
514-2541 
514-3518 
514-3425 
514-3380 
514-4116 


514-4814 
514-1597 
514 3380 
514-5735 
514-2495 


514-5425 
514-5534 


Appellate Staff (Cont’d.) 


Medicaid Eligibility 


Medicare 

-- Fraud 

-- PPS 

-- Reimbfrsement Issues 


Military Law 


National Mediation Board 


National Security 


Nondelegation Doctrine 


Offset (Administrative & Counterclaim) 


Paperwork Reduction Act 
Personnel Law 


Political Questions & Justiciability 


Postal Rate Classification 
Pre-emption 
Prejudgment Interest 


Privacy Act 


Procedures & Federal Rules 


Rehabilitation Act 


Security Clearances 


Severability Issues 


Jeffrey A. Clair 


Anthony J. Steinmeyer 
John Hoyle 

Alfred R. Mollin 
Katie Gruenheck 

Roy E. Hawkens 


Alfred R. Mollin 
Anthony J. Steinmeyer 


Marc Richman 
Barbara L. Herwig 
Douglas N. Letter 
Freddi Lipstein 
Leonard Schaitman 
Scott McIntosh 


Barbara C. Biddle 


Marleigh Dover 
William Kanter 


Mark Stern 
Michael Robinson 


Robert Zener 
Robert Zener 
Bruce Forrest 


Wendy Keats 
Leonard Schaitman 


William Kanter 
Barbara C. Biddle 
John Schnitker 
William Cole 


Deborah R. Kant 
Robert Zener 


Freddi Lipstein 


Douglas N. Letier 


514-4027 


514-3388 
514-3547 
514-4116 
514-5091 
514-4331 


514-4116 
514-3388 


514-5735 
514-5425 
514-3602 
514-4815 
514-3441 
514-4052 


514-3380 


514-2495 


514-1597 


514-5534 
514-5460 


514-3425 


514-3425 


514-2496 


514-3518 
514-3441 


514-1597 
514-3380 
514-2786 
514-5090 


514-1838 
514-3425 


514-4815 


514-3602 


Appellate Staff (Cont’d.) 


Social Security 

Social Security Disability 

Standing 

-- Associational 

-- Congressional 

Statute of Limitations Tolling 

Stays Pending Appeal 

Subpoena Enforcement against 
Federal Officials 

Supreme Court Practice 

Transportation (DOT, NTSB) 


Trust Territory of the Pacific Islands 


Tucker Act 


Vaccine Litigation 


Westfall Act (FELRTCA) 


William Kanter 
John Koppel 


Deborah R. Kant 
Howard S. Scher 


John Daly 

Alfred R. Mollin 
Michael Jay Singer 
William Cole 
Douglas N. Letter 


Robert Zener 


Anthony J. Steinineyer 
Mark Stern 


Katie Gruenheck 


Anthony J. Steinmeyer 
Peter Maier 
Jacob Lewis 


William Kanter 
Barbara C. Biddle 
Mary K. Doyle 


Barbara C. Biddle 


Barbara L. Herwig 
John Daly 

Scott McIntosh 
Richard Olderman 


514-1597 
514-5459 


514-1838 
514-3180 


514-2541 
514-4116 
514-5432 
514-5090 
514-3602 
514-3425 


514-3388 
514-5534 


514-5091 


514-3388 
514-4814 
514-4255 
514-1597 
514-3380) 
514-3377 
514-3380 
514-5425 
514-2541 


514-4052 
514-3542 


COMMERCIAL LITIGATION BRANCH 


Stuart E. Schiffer 514-3306 


David M. Cohen 514-7300 


Special Litieation Counsel 
Joan M. Bernott 514-7300 


Attorney-in-Charge, International Trade 
Field Office (New York) 
Joseph I. Liebman 8/264-9232 


David M. Cohen 
Vito J. DiPietro 
David Epstein 
Michael F. Hertz 

J. Christopher Kohn 


Sharon Y. Eubanks 
Terrence S. Hartman 
Stephen J. McHale 
Velta A. Melnbrencis 
Thomas W. Petersen 
Tamra Sue Phipps 


Areas Of Expertise 


Civilian Personnel Cases 


Claims Court 


Federal Circuit Jurisdiction 


International Trade Litigation 


International Trade Litigation 
Involving Customs Service 


Military Pay Cases 


Stephen J. McHale 


David Cohen 

Sharon Y. Eubanks 
Terrence S. Hartman 
Stephen J. McHale 
Thomas W. Petersen 
Tamra Sue Phipps 


David Cohen 
Sharoa Y. Eubanks 
Terrence S. Hartman 


Stephen J. McHale 
Thomas W. Petersen 


Tamra Sue Phipps 


Sharon Y. Eubanks 
Terrence S. Hartman 
Stephen J. McHale 
Thomas W. Petersen 
Tamra Sue Phipps 


David Cohen 
Anita Melnbrencis 


Joseph I. Liebman 


Thomas W. Petersen 


514-7300 
514-7223 
514-7455 
514-7179 
514-7450 


514-7300 
307-0290 
514-7300 
307-0369 
514-7300 
307-0366 


J. Christopher Kohn 514-7450 


Deputy Director 
Sandra P. Spooner 514-7194 


Robert M. Hollis 
John W. Showalter 
Tracy J. Whitaker 


James G. Bruen, Jr. 


Areas of Expertise 


Actions Affecting Property on which 
U.S. has a Lien (28 U.S.C. 2410) 


Bankruptcy 


Contract Actions 


Contract Actions in District Courts 


Contracts 
Debt Collection Act 
Federal Employees’ Group Life Insurance 


Federal Priorities Statute (31 USC 3713) 


Foreclosures and Related Matters 


Fraudulent Transfers 


Garnishments 


Insolvency Proceedings 


Judgment Enforcement 


Medicare Insurance Company Insolvencies 


Medicare Overpayments 


Linda Samuel 


J. Christopher Kohn 
John T. Stemplewicz 
Tracy J. Whitaker 
Sandra P. Spooner 


Robert M. Hollis 
John W. Showalter 


J. Christopher Kohn 
John W. Showalter 
Linda Samuel 


Robert M. Hollis 
J. Christopher Kohn 


Robert M. Hollis 
J. Christopher Kohn 


Ruth Harvey 
Robert M. Hollis 
Linda Samuel 
John W. Showalter 


John T. Stemplewiz 
Tracy J. Whitaker 


Ruth Harvey 
Linda Samuel 


Sandra P. Spooner 


Robert M. Hollis 


307-0387 
307-0244 
307-0228 


307-0493 


514-7162 


514-7450 
307-1104 
307-0228 
514-7194 


307-0387 
307-0244 


514-7450 


307-0244 


514-7162 


307-0387 
514-7450 


307-0387 
514-7450 


307-0388 
307-0387 
514-7162 
307-0244 


307-1104 
307-0228 


307-0388 
514-7162 


514-7194 


307-0387 


Commercial Litigation Branch (Cont’d.) 


Linda Samuel 
Ruth Harvey 
Robert M. Hollis 


National Service Life Insurance Receivers 


John T. Stemplewicz 
Tracy J. Whitaker 


Reorganizations 


Servicemen’s Group Life Insurance Linda Samuel 


Student Loan Defaults John W. Showalter 


Transportation Claims (Elkins Act, 
1.C.C, Reparations) 


Richmond McKay 


Veterans Reemployment John W. Showalter 


ee ee 6 
FOREIGN LITIGATION 
Director 
David Epstein 514-7455 
Areas of Expertise 
Foreign Litigation David Epstein 
David M. Schlitz 


International Judicial Assistance 
(Service of Proces and Evidence) 


David Epstein 
David M. Schlitz 


FRAUD 


Director 


Michael F. Hertz 514-7179 Stephen D. Altman 


Joyce R. Branda 
Polly A. Dammann 
Howard L. Sribnick 


Areas of Expertise 
Bribery Michael F. Hertz 
Civil Investigative Demands Stephen D. Altman 


Civil Use of Grand Jury Materials (Rule 6(d)) Stephen D. A): 


514-7162 
307-0388 
307-0387 


307-1104 
307-0228 


514-7162 


307-0244 


307-0234 


307-0244 


514-7455 
307-0983 


514-7455 
307-0983 


307-0197 
307-0231 
307-1183 
307-0189 


514-7179 


307-0197 


307-0197 


Commercial Litigation Branch (Cont’d.)_ 


Defective Pricing Howard L. Sribnick 307-0189 
Department of Defense Joyce R. Branda 307-0231 
Voluntary Disclosure Program Michael F. Hertz 514-7179 
False Claims Act Joyce R. Branda 307-0231 
Michael F. Hertz 514-7179 
Howard L. Sribnick 307-0189 
Inspector General Subpoenas Joan E. Hartman 307-6697 
Loan Fraud Stephen D. Altman 307-0197 
Medicare/Medicaid Fraud Ron Clark 307-0263 
Official Corruption/Conflict of Interest Michael F. Hertz 514-7179 
(Civil Actions) 
Qui Tam Cases Joyce R. Branda 307-0231 
Michael F. Hertz 514-7179 
U tes v. Halper (double jeopardy) Stephen D. Altman 307-0197 
eee 8 © 
 ] INTELLECTUAL PROPERTY 
Director 
Vito J. DiPietro 514-7223 
Assistant Directors 
Thomas J. Byrnes 307-0285 
John J. Fargo 307-0458 
Areas of Expertise 
Patent, Trademark and Thomas J. Byrnes 307-0285 
Copyright Law Vito J. DiPietro 514-7223 
John Fargo 307-0458 
eee 8 
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FEDERAL PROGRAMS BRANCH 


Special Litigation Counsel 
Leslie H. Southwick 514-5421 Neil H. Koslowe 514-3418 
David J. Anderson 514-3354 William Wiggins 514-4780 
Dennis G. Linder §14-3314 ‘ 
Brook Hedge 514-3501 


AREA 1: REGULATORY ENFORCEMENT (AFFIRMATIVE LITIGATION) 


Director Assistant Director 
David J. Anderson 514-3354 Richard C. Stearns 514-3331 
Areas of Expertise 
Department of Agriculture Litigation Paul Bridenhagen 514-4781 
Department of Energy Litigation Marcia Sowles 514-4960 
Employment Retirement Income Tom Millet 514-3403 
Security Act (ERISA) 
Federal Emergency Management Agency Karen Stewart 514-2849 
(FEMA) Flood Insurance 
Financial Institution Litigation Bonnie Osler 514-3770 
Interstate Land Sales Full Peggy Hewing 514-3481 
Disclosure Act Wendy Kloner 514-3489 
Subpoena Enforcement Terry Henry 514-4107 


AREA 2: NON-DISCRIMINATION PERSONNEL LITIGATION 
(PRIMARILY ADVERSE PERSONNEL 


ACTIONS) 

Director Assistant Director 

Brook Hedge 514-3501 Mary Goetten 514-4651 
Areas of Expertise 

Adverse Personnel Actions Mary Goetten 514-4651 
Brook Hedge 514-3501 
Civil Drug Testing Issues Mary Goetten 514-4651 
Civil Service Reform Act Mary Goetten 514-4651 
General Personnel Issues Mary Goetten 514-4651 
Removal of Officers of the U.S. Mary Goetten 514-4651 
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Federal Programs Branch (Cont’d.) _ 


AREA 3: GOVERNMENT INFORMATION (FOIA, PRIVACY ACT) 


Director Assistant Director 
David J. Anderson 514-3354 Elizabeth A. Pugh 
Areas of Expertise 
Federal Advisory Committee Act Mona Butler 
Elizabeth Pugh 
Freedom of Information Act (FOIA) Susan Korytkowski 
James Kovakas 
Tracy Merritt 
Elizabeth Pugh 
Privacy Act Richard Brown 
Elizabeth Pugh 
Reverse FOIA Cases Elizabeth Pugh 
Right to Financial Privacy Act Drake Cutini 
Third-Party Subpoena Matters Drake Cutini 
Elizabeth Pugh 


514-3178 


514-3374 
514-3178 


514-4504 
514-2336 
514-3486 
514-3178 


514-5751 
514-3178 


514-3178 


514-4290 


514-4290 
514-3178 


AREA 4: HUMAN RESOURCES (PRINCIPALLY DEPARTMENTS OF HEALTH 


AND HUMAN SERVICES, EDUCATION) 


Director As 
Brook Hedge 514-3501 Sheila M. Lieber 
Areas of Expertise 
Aliens’ Entitlement to Benefits Karen Stewart 
Medicare Richard Lepley 
National Health Scholarship Anne Weismann 
Social Security Brian Kennedy 


AREA $: HOUSING AND COMMUNITY DEVELOPMENT 
(PRINCIPALLY HUD, FmHA AND FEMA) 


Director Assistant Director 
Dennis G. Linder 514-3314 Arthur R. Goldberg 
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514-3786 


514-2849 
514-3492 
514-4469 


514-3357 


514-4783 


Federal Programs Branch (Cont’d.) 


Areas of Expertise 

Fair Housing Arthur R. Goldberg 
FmHA Mortgage Foreclosure Arthur R. Goldberg 
Housing and Urban I‘cvelopment (HUD) 
-- General Litigation Arthur R. Goldberg 
-- Operating Subsidy Stuart Licht 

Renee Wohlenhaus 
McKinney Act/Homeless Issues Mary Magee 
National Flood Insurance Act Drake Cutini 

Karen Stewart 
National Flood Insurance Act -- Arthur R. Goldberg 

Flood Elevation Determinations Ken Kohl 

Public Housing - Drug Related Evictions Tony Coppolino 
Rent Adjustment Issues (Section 8) Brian Kennedy 

Wendy Kloner 

James Portnoy 


AREA 6: NATIONAL SECURITY AND FOREIGN RELATIONS 


Director Deputy Director 
David J. Anderson 514-3354 Vincent M. Garvey 
Areas of Expertise 
Classified Information -- FOIA Richard Lepley 
Military Discharge Drake Cutini 
National Security -- Protecting David Glass 


Information in Third-Party Matters | 


Privilege Claims David Glass 


AREA 7: AGRICULTURE, ENERGY AND INTERIOR 


us Linder 514-3314 Stephen Hart 


514-4783 
514-4783 
514-4783 
514-4265 
514-2205 
514-4505 


514-4290 
514-2849 


514-4783 
§14-3183 


514-4782 
514-3357 


514-3489 
514-1280 


514-3449 


514-3492 
514-4290 


514-1275 


514-1275 


514-3313 


Federal Programs Branch (Cont’d.) 
Areas of Expertise 
Department of Agriculture Marketing Order — Stuart Licht 514-4265 
Michael Sitcov 514-1944 
Department of Energy 
-- Consent Order Litigation Judry Subar 514-3969 
- General Litigation Marcia Sowles 514-4960 
Food Stamp Litigation Susan Korytkowski 514-4504 
Renee Wohlenhaus 514-2205 
Federal Hydroelectric Projects -- C. Max Vassanelli 514-4776 


Marketing and Pricing of Power 


AREA 8: FOREIGN AND DOMESTIC COMMERCE (INCLUDES COMMERCE, 
LABOR, TREASURY AND TRANSPORTATION DEPARTMENTS) 


Director Assistant Director 
Dennis G. Linder 514-3314 Sandra Schraibman 514-3315 
Areas of Expertise 


Bureau of Census Litigation 


Censu: Adjustment Litigation 


Court Ordered Promulgation oi 
New Regulations 


Davis-Bacon Act 
Firearms Litigation 


Labor Department H-2A Alien 
Farm Worker Program 


Paperwork Reduction Act 
Regulatory Flexibility Act 


Treasury Department -- 
Foreign Assets Control 


15 


Susan Korytkowski 
Sandra Schraibman 


Steve Hart 


Sandra Schraibman 


Ray Larizza 
Jeff Gutman 


Drake Cutini 
Judry Subar 


Sandra Schraibman 
Sandra Schraibman 


Anne Weismann 


pY 


514-4504 
514-3315 


514-3313 


514-3315 


514-4770 


514-4775 


514-4290 
514-3969 


514-3315 


514-3315 


514-4522 


Federal Programs Branch (Cont’d.) _ 


AR&A 9: GOVERNMENT CORPORATIONS AND REGULATORY AGENCIES 


(INCLUDES VA, GSA, OMB) 


Brook Hedge 514-3501 Ted Hirt 
Areas of Expertise 
Banking Agencies Ted Hirt 
Banking Issues (Financial Institutions Robin Ball 
Reform, Recovery and Enforcement Act) Jerome Epstein 
Establishment Clause Issues Ted Hirt 
Tom Millet 
Charles Sorenson 
Farm Credit Administration Ted Hirt 
Dave Souders 
Independent Litigating Authority Ted Hirt 
of Federal Agencies 


AREA 10: EMPLOYMENT DISCRIMINATION LITIGATION 


Director Assistant Director 

Brook Hedge 514-3501 Anne M. Gulyassy 
Areas of Expertise 

AIDS and HIV Infection-Related Issues John Tyler 

Civil Rights Act of 1964 -- Title VII Felix Baxter 

Rehabilitation Act: 

-- Section 502 Kathleen Devine 

-- Section 504 Ray Larizza 
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514-4785 


514-4785 


514-4792 
514-3338 


514-4785 
514-3403 
514-4020 


514-4785 
514-2791 


514-4785 


$14-3527 


514-2356 
514-1269 
514-4263 


514-4770 
514-3495 


OFFICE OF CONSUMER LITIGATION 


Leslie H. Southwick 514-5421 


Director 


John R. Fleder 514-6786 


Agency Action Challenges 


Automobile Information Disclosure Act 


(price labels and new cars) 


Cigarette Labeling and Advertising Matters 


Criminal Prosecution under the 


Federal Food, Drug, & Cosmetic Act 


Criminal Steroids Matters 
Economic Adulteration Cases 
Equal Credit Opportunity Act 
Fair Credit Reporting Act 
Federal Trade Commission Cases 


Food, Drug, and Cosmetic Act -- 
Civil Cases 


Grand Jury Practice 
Health Fraud Cases 


Odometer Fraud Cases 


Search and Seizure Issues 


Steroids (See Criminal Steroids Matters) 


Truth in Lending Act 


Warrants 


Assistant Directors 


Margaret A. Cotter 
Lawrence G. McDade 


Senior Litigation Counsel 


Eugene Thirolf 


Areas of Expertise 


Gerald C. Kell 


Lawrence G. McDade 


Margaret A. Cotter 


John R. Fleder 
Lawrence G. McDade 


Eugene Thirolf 
Lawrence G. McDade 
Gerald C. Kell 
Gerald C. Kell 
Margaret A. Cotter 


Jacqueline H. Eagle 
Gerald C. Kell 


John R. Fleder 
Lawrence G. McDade 


Don O. Burley 
Lawrence G. McDade 


Lawrence G. McDade 


Gerald C. Kell 


Lawrence G. McDade 


2" 


307-0138 


307-0134 


514-6786 
307-0138 


307-0066 


307-0138 


307-0047 


307-0047 


307-0134 


307-0052 
307-0047 


514-6786 


307-0138 


307-0050 
307-0138 


307-0138 


307-0047 


307-0138 


OFFICE OF IMMIGRATION LITIGATION 


Steven R. Valentine 514-1258 Richard M. Evans 501-6702 
Robert Kendall, Jr. 501-6397 
Director David J. Kline 501-6841 
Robert L. Bombaugh 501-7030 Mark C. Walters 501-7364 
Deputy Directors 
Liuri Steven Filppu 501-6705 Pat Brock 501-6389 
Thomas W. Hussey 501-7364 
Areas of Expertise 
Administrative Procedure Robert L. Bombaugh 501-7030 
Lauri Steven Filppu 501-6705 
Asylum Allen W. Hausman 501-7361 
Constitutional Law Robert L. Bombaugh 501-7030 
Criminal Law Richard M. Evans 501-6702 
Robert Kendall, Jr. 501-6397 
David J. Kline 501-6841 
Detention and Conditions of Confinement Allen W. Hausman 501-7361 
Detention and Parole Lauri Steven Filppu 501-6705 © 
Employer Sanctions Mark C. Walters 501-7364 
Immigration and Naturalization Robert L. Bombaugh 501-7030 
Law and Procedure Richard M. Evans 501-6702 
Lauri Steven Filppu 501-6705 
Allen W. Hausman 501-7361 
Thomas W. Hussey 501-7364 
Robert Kendall, Jr. 501-6397 
David J. Kline 501-6841 
Mark C. Walters 501-7364 
Visas and Passports Thomas W. Hussey 501-7364 
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TORTS BRANCH 


© Deputy Assistant Attorney General Case Locator 
Stephen Bransdorfer 514-3309 Linda Kirk 501-6622 
Directors 
Gary W. Allen 501-7050 
Jeffrey Axelrad 501-7075 


J. Patrick Glynn 501-7040 
Helene M. Goldberg 501-7020 


ADMIRALTY AND AVIATION LITIGATION 
Director Senior Aviation Counsel 
Gary W. Allen 501-7050 Thomas B. Almy 501-7379 
Herbert L. Lyons 501-7360 
Kathlynn G. Fadely 501-6357 Attorney-in-Charge, New York Field Office 
David V. Hutchinson 501-6355 Janis G. Schulmeisters 8/264-0480 
Special Litigation Counsel ney- ce 
@ Barbara B. O'Malley 501-7080 Philip A. Berns 8/556-3146 
Senior Admiralty Counsel 
Thomas L. Jones 501-6340 
Debra J. Kossow 501-8376 
Warren A. Schneider 8/556-3141 
Areas of Expertise 
Admiralty Gary W. Allen 501-7050 
Philip A. Berns 8/S56-3146 
David V. Hutchinson 501-6355 
Thomas L. Jones 501-6340 
Debra J. Kossow 501-8376 
Barbara B. O’Malley 501-7080 
Warren A. Schneider 8/556-3141 
Janis G. Schulmeisters 8/264-0480 
Aviation Gary W. Allen 501-7050 
Thomas B. Almy 501-7379 
Kathlynn G. Fadely 501-6357 
Herbert L. Lyons 501-7360 
Barbara B. O’Malley 501-7080 
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Torts Branch (Cont’d.) 


Maritime Bankruptcy Philip A. Berns 8/556-3146 
David V. Hutchinson 501-6355 
Janis G. Schulmeisters 8/264-0480 
R. Michael Underhill 8/556-3145 
Marshals Service Philip A. Berns 8/556-3146 
David V. Hutchinson 501-6355 , 
Janis G. Schulmeisters 8/264-0480 
*eee¢s 


CONSTITUTIONAL AND SPECIALIZED TORTS LITIGATION 


Director 
Helene M. Goldberg 501-7020 Nicki L. Koutsis 501-7038 
Deputy Director 
John L. Euler 501-7475 
Areas of Expertise 

Absolute Immunity Gordon W. Daiger 501-7132 
Joseph R. Sher 501-6337 

Bar Disciplinary Matters Esther Estryn 501-7056 © 

Childhood Vaccine Act John Euler 501-7475 
Charles Gross 501-7879 

Civil Rights Act Gordon W. Daiger 501-7132 

Classified and Other Governmental Privileges Gordon W. Daiger 501-7132 
Joseph R. Sher 501-6337 

Constitutional Causes of Action Gordon W. Daiger 501-7132 
Mackie Finnerty 501-7530 
Jack Hinton 501-8716 
Joseph R. Sher 501-6337 

Constitutional Torts Nicki L. Koutsis 501-7038 

Immigration Damages Charles Hamilton 501-7332 

Law Enforcement Salvatore C. D’Alessio 501-7133 
Gordon W. Daiger 501-7132 
Jack Hinton 501-8716 
Joseph R. Sher 501-6337 


Torts Branch (Cont’d.) 


National Security 


Personal and Jurisdictional Defenses 


Personnel Litigation 


Qualified Immunity 


Regulatory Tort Litigation 


Removal 


Representation Conflicts and Problems 


Representation of Judges 
Representation Process 
State Criminal Matters 


Statutory Causes of Actions 


Supremacy Clause 


Westfall Legislation 


Gordon W. Daiger 
Joseph R. Sher 


Paul M. Brown 
Salvatore C. D'Alessio 
Jack Hinton 

Andrea Wenz McCarthy 


Salvatore C. D’Alessio 
Mackie Finnerty 


Gordon W. Daiger 
Joseph R. Sher 


Joseph R. Sher 


Paul M. Brown 
Jack Hinton 


Salvatore C. D’Alessio 
Esther Estryn 

Andrea Wenz McCarthy 
Esther Estryn 

All attorneys listed 

Jack Hinton 

Gordon W. Daiger 
Mackie Finnerty 

Jack Hinton 


Andrea Wenz McCarthy 


Salvatore C. D’Alessio 
Andrea Wenz McCarthy 


501-7132 
501-6337 


501-8067 
501-7133 
501-8716 
501-6966 


501-7133 
501-7530 


501-7132 
501-6337 


501-6337 


501-8067 
501-8716 


501-7133 
501-7056 
501-6966 


501-7056 


501-8716 
501-7132 
501-7530 
501-8716 
501-4966 


501-7133 
501-6966 


ENVIRONMENTAL AND OCCYVPATIONAL TORTS LITIGATION 


J. Patrick Glynn 501-7040 


JoAnn J. Bordeaux 501-8647 


Admiralty Jurisdiction 


Asbestos 


Asbestos -- Seaman’s Cases 
Bivens Suits 
Chlordane 


Dinitrobenzene (DNB) 


Discretionary Function 


Emotional Distress Claims 


Federal Tort Claims Act (FTCA) 


David S. Fishback 


J. Charles Kruse 


Areas of Expertise 


David S. Fishback 
Steven Talson 


David S. Fishback 
J. Patrick Glynn 

J. Charles Kruse 

M. Jane Mahoney 
William E. Michaels 
S. Michael Scadron 
Leslie Yu 


David Fishback 
J. Charles Kruse 
Steven Talson 


J. Charles Kruse 
Judith M. Macaluso 


JoAnn J. Bordeaux 
Pamela M. Johnson 
Paul Yanowitch 


John Beling 
David S. Fishback 
Steven Talson 
Leslie Yu 


JoAnn J. Bordeaux 
Judith M. Macaluso 
William E. Michaels 


JoAnn J. Bordeaux 
David S. Fishback 
J. Patrick Glynn 

J. Charles Kruse 


501-6645 


501-6059 


501-6645 
501-6668 


501-6645 
501-7040 
501-6059 
501-7655 
501-8675 
501-7659 
501-6847 


501-6645 
501-6059 
501-6668 


501-6059 


501-7398 


501-8647 
501-6669 
501-8654 


501-6853 
501-6645 
501-6668 
501-6847 


501-8647 
501-7398 
501-8675 


501-8647 
501-6645 
501-7040 
501-6059 


Torts Branch (Cont’d.)_ 


Freon 
Government Procurement Specifications 


Groundwater Hydrology 


Immunology 


Implied Ccntractual Warranties 


Jet Propulsion Fuel (JP-4) 
LHWCA 
Polychlorinated Biphenyl (PCB) 


Radon 


Real Estate Valuation 


Toxic Torts 


Toxicology 


Trichloroethlyane (TCA) 


Trichloroethlyene (TCE) 


Waste Disposal State-of-the-Art 


Zinc Phosphide 


Janet Katz 
S. Michael Scadron 


JoAnn J. Bordeaux 
William E. Michaels 
Paul Yanowitch 


Christina E. Steck 


David S. Fishback 
S. Michael Scadron 


William E. Michaels 
David S. Fishback 
Judith M. Macaluso 


Wendy Weiss 
Paul Yanowitch 


JoAnn J. Bordeaux 


JoAnn J. Bordeaux 
J. Patrick Glynn 

J. Charles Kruse 
William Michaels 
Steve Talson 
Leslie Yu 


Pamela M. Johnson 
William E. Michaels 
Christina E. Steck 
Paul Yanowitch 


Christina E. Steck 


Pamela M. Johnson 
William E. Michaels 
Christina E. Steck 


Ellen Edwards 
Timothy B. Walthall 
Paul Yanowitch 


M. Jane Mahoney 
Leslie Yu 
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501-7656 
501-7659 


501-8647 
501-8675 
501-8654 


501-6854 


501-6645 
501-7659 


501-8675 


501-6645 


501-7398 


501-6851 
501-8654 


501-8647 


501-8647 
501-7040 
501-6059 
501-8675 
501-6668 
501-6847 


501-6669 
501-8675 
501-6854 
501-8654 


501-6854 


501-6669 
501-8675 
501-6854 


501-6852 
501-6666 
501-8654 


501-7655 
501-6847 


FEDERAL TORT CLAIMS ACT LITIGATION 
Jeffrey Axelrad 501-7075 Senior Trial Counsel 
Mary M. Leach 501-6892 
Jerry A. Madden 501-7893 
Roger D. Einerson 501-6322 
Paul F. Figley 501-7877 
Phyllis J. Pyles 501-6879 
Areas of Expertise 
Acquired Immune Deficiency Patricia Reedy 501-7932 
Syndrome (AIDS) Julie Zatz 501-7879 
Administrative Claims Jim G. Touhey 501-6320 
Affirmative Tort Litigation Nancy Friedman 501-6318 
Army Issues Philip Lynch 501-6334 
Assault and Battery Issues Phyllis J. Pyles 501-6879 
Bank Torts Jerry A. Madden 501-7893 
Jill Martindell 501-6890 
Michael Truscott 501-7313 
Colette Winston 501-8368 
Contractor Issues Paul F. Figley 501-7877 
Jim Touhey 501-6320 
Daniel R. Unumb 501-8324 
Damages Larry Klinger 501-6886 
Discretionary Function Exception Nancy Friedman 501-6318 
Leon B. Taranto 501-6311 
Colette Winston 501-8368 
Federal Tort Claims Act (FTCA) Jeffrey Axelrad 501-7075 
Feres Doctrine Paul F. Figley 501-7877 
Phil Lynch 501-6334 
Judgment Fund Issues Jeffrey Axelrad 501-7075 
Law Enforcement Issues Marie Louise Hagen 501-6891 


Torts Branch (Cont’d.)_ 


Medical Care Recovery Act 


Medical Malpractice 


Misrepresentation Exception 


Radiation 


Recreational Use Statutes 


Regulatory Torts 


Structured Settlements 


Toxic Torts 


Vaccine FTCA Litigation 


Lawrence A. Klinger 


Roger D. Einerson 
Mary M. Leach 
Patricia J. Reedy 


Nancy Friedman 
Phyllis Pyles 


Paul F. Figley 
Rupert M. Mitsch 
Leon B. Taranto 
Jim G. Touhey 


Lisa Goldfluss 


Phyllis J. Pyles 
Sally M. Rider 


Roger Einerson 
Lawrence A. Klinger 


Phyllis J. Pyles 
Elizabeth A. Strange 


Gail K. Johnson 
Mary M. Leach 
Rupert M. Mitsch 
Julie Zatz 


501-6886 


501-6322 
501-6892 
501-7932 


501-6318 
501-6879 


501-7877 
501-8205 
501-6311 
501-6320 


501-6331 


501-6879 
501-6312 


501-6322 
501-6886 


501-6879 
501-8377 


501-6889 
501-6892 
501-8205 
501-7879 
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